01.APR.Z011 14:35 7584573601 EASTERN CARIBBEAN SUPREME COURT #2751 F.004 /023
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HCVAP 2010/014
On appeal from the Commercial Division |

WESTFORD SPECIAL SITUATIONS FUND LTD.
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and
[1] BARFIELD NOMINEES LIMITED

(21 VIRGINIA MOLINA AS TRUSTEE FOR THE MCKINSEY
[3] MASTER RETIREMENT TRUST

Respondents
Before:
The Hon. Mde. Janice George Creque Justice of Appeal
The Hon. Mr. Davidson Kelvin Baptiste Justice of Appeal
The Hon, Mr. Michae! Gordon, QC Justice of Appeal [Ag.]
Appearances:

Mr. Stephen Moverly Smith and Ms. Claire Robey for the Appellant
Mr. S. Jack Husbands for the Respondents

2010:  Saptember 22;
2011: March 28.

Civil Appeal ~ Commercial Law - appointment of liquidators over fund - locus standi -
whether the respondents were creditors within the meaning of section 9.1{a) of the
Insolvency Act with standing under section 162 of the Insolvency Act - section 197 of the
Insolvency Act — Article 82 of the Company’s Arlicles — payment in specie in part
satisfaction of redemption price - whether the frial judge was correct in concluding that the
interests transfarred by the Transfer Agresmanis were not ‘assets’ within the meaning of
Article 62 — whether an adjournment should have been granted in order that the giving of
assels could be further explorsd — costs -

The Appellant Fund incorporated in the Virgin lslands, is an investment fund regulated by
the Financial Services Commission and acts as a feeder fund for & Master Fund which is
incorporated in the Cayman lslands as a limited partnership. The assets of the Fund
comprise its interest, in the Master Fund and its liability is analogous o the liahility of a
shareholder in a limited liability company. Atticles 58 to 88 of the Fund’s Adicles of
Association made provision for the redemption of a member's shares at the request of that
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member whereupon the member would be entitled to payment of the Redemption Price
determined in accordance with the formula set aut in the Articles, Article 59 states that the
redemption price is to be paid as fo 90% of the redemption price no later than 30 days
following the Redemption Dete with the balance wiihin 15 days after receipt by the Fund of
its annual financial statements for the fiscal vear. Article 62 sfates that on any redemption
the directars shall have power to divide ‘in specie’ the whole or any part of the assets of
the Company and appropriate such assefs in safisfaction or part safisfaction of the
Redemption Price. The Fund experienced difficulty brought about by the collapse of credit

-~ market liquidity in paying redemptions after the latter part of 2007. The respondents made
redemption requests in respect of their shareholdings in the Fund. The respondents
received partial cash payments pari passu during 2008 and 2009. The Fund however,
delayed in making full payment. The respondents issued a statutory demand for the
halance of the Redemption Price outstanding. The statutory demand remaining
unsatisfied, subsequently issued an application for the appointment of liquidators over the
Fund on the basis of the unsatisfied stafutory demand, The Fund invoked its powers
under Article 62 and sought o make payment ‘in specie’ by a proportionate transfer of
assets of the Fund and sought o execute iransfer agreements to effect the in specie’
payment. The Fund also filed a notice of opposition to the appeintment of liquidators
contending amang other things that the Redemption Price had been fully satisfied by the
‘in specie’ payment and that the respondents, in any event, were not creditors of the Fund
in reliance on section 197 of the Insolvency Act and thus lacked standing 1o bring the
application. The trial judge made an ordet for the appointment of liquidators over the
Fund. The Fund appealed.

Held: allowing the appeal, sefting aside the order of the leamed trial judge appointing
liquidators over the Fund, dis-applying the costs regime in CPR 65.13 and applying CPR
698 and awarding costs to the appeilants:

1. The learned trial judge was wrong in proceeding oh the basis that the
respondents, as redeemers claiming redemption proceeds, were creditors of the
Fund with locus to apply for the appointment of liquidators for the purposes of the
Insolvancy Act. A member relying on a debt due from & company arising in his
¢character as a member is not a creditor of the company for the purposes of
winding up the company.

Dicta in SV Special Situations Fund Limited v Headstart Class F Holdings
Limited [1906) 2 KB 119 af pg. 125 and in Western Unlon International Limited
v Reserve International Liquidity Fund Ltd BVI HCV 2009/322 — unreported
(26t January 2010} to the contrary effect disapproved. '

2. Aricle 62, to which the respondents agreed, is clear. In essence, it says that the
directors are empawerad ‘to appropriate’ such assets in satisfaction {or part
safisfaction) of the Redemption Price. It says nothing sbout requiring the
respondants’ accaptance to it o make the appropriation effective. Therefore once
the appropriation has occurred and has been tendered or the redeeming

~shareholder so advised, then- it becomes effective. The leamed frial judge
therefore erred in failing fo properly apply the test in Sparkasse having failed to
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properly or adequately assess all the relevant facts and circumstances guiding ifs
application in the instant case,

Sparkasse Bregenz Bank AG v Associated Capital Corporation BVI 10/2002
{18t June 2003) followed.

3. The exercise of the lsamed trial judge’s discretion in refusing the arant of the
limited adjournment was outwith the generous ambit within which reasonable
disagreement is possible.

4. With regard to costs, the prescribed costs approach on appeal is dis-applied
notwithstanding CPR 65.13 in as much as CPR 698 specifically dis-applies the
prescribed costs approach at first instance. Accordingly the following orders are
made:

(a) That the respondents bear the appellant's costs in the court below such
amount if not agreed within 30 days, to be remitied to the court below 1o
be assessed;

(h) That the respandents bear the appeliant’s costs of the appeal such costs
to be two thirds of the assessed costs found to be payable in the court
below;

{¢) That the remuneration of the liquidators be remitted to the court below for
assessmant unlass the amount of such remuneration is agreed within 30
days such remuneration o ke paid by the appellant, provided that such
sum paid by way of remuneration, shall be recoverahle by the appeliant
from the respondents.

JUDGMENT

[1]  GEORGE-CREGUE, J.A: On 220 September 2010, the court heard and allowed
an appeal against the arder of the commercial judge made on 18® March 2010,
appointing liquidators over the appeliant (‘the Fund”) with written reasons fo fellow.
We now so do.

The background

i2] The Fund, incorporated in the Virgin Islands, is an invesiment fund requlated by
the Financial Services Commission and acts as & feeder fund for a master fund
namely Westford Special Situations Master Fund LP, (‘the Master Fund”)
incorporated in the Cayman lslands as & limited partnership.
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3]  The assets of the Fund comprise its interest, as a limited partner, in the Maser
~ Fund. The liabiliiy of 2 fimited partner in a limited partnership is limited to the
amount of his capital contribution, in much the same way that the liability of a
sharehalder in a limited company is limited to the amount required to be paid up

on subscription for his shares, 1

[4]  Aricles 58 to 68 of the Fund's Articles of Association deal with redemption of
shares. The Fundis required at the request of a member to redeem the whole or
part of his sharehelding on the redemption date &t a redemption price, being the
Net Asset Value per share on the valuation day immediately preceding the
Redemption Date.?

[6]  Aticle 59 of the Fund says in a nutshell that the redemption price is to be pald as
to 90 percent of the Redemption Price no later than 30 days following the
Redemption Date with the balance within 15 days after receipt by the Fund of its
annual financial statements for the fiscal year.

6]  Aficle 62 states that on any redemption:

‘the directors shall have the power to divide in specie the whole or any
part of the assels of the Company and appropriate such asseis in
satisfaction or part satisfaction of the Redemption Price.”

[7]  The respondents, during 2004 and 2005, subscribed for shares in the Fund
pursuant to an offering memorandum dated 1% January 2004. The Master Fund,
which performed well during the credit crisis, neveriheless experienced difficulty
brought about by the collapse of credit market fiquidity in paying redemptions after
the latter pan of 2007.

8] In September and October 2007, the respondents submitted redemption requests
in respect of their shargholdings in the Fund. The relevant Redemption Date was
312 Dacambar 2007, which date was also the Valuation Date. As at that date, the
net asset valus ("NAV®) of the Fund was US$233.48 par share.

1 Sea: Arficle 12.1.1 of the Master Fund Partnership Agreement - Tat 10/471
2 These terms are all defined in the Articles.
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[@]  The respondsnis, among other redeemers received partial payments made pari
passu during the course of 2008 and 2008. The respondents however, being
unhappy with the delay in the Fund making full redemptions issued a stafutory
demand for the sums remaining outstanding on their redemption requesis.

[10] The Fund did not seek to set aside the sfatutory demand. Bassd on the
unsatisfied statufory demand the respondents, on 9t February 2010, issusd an
application for the appointment of liquidators over the Fund. The Fund, in light of
the application o appoint fiquidators decided to utilise its powers under Aricle 82
by secking to pay the amounts outstanding to the respondents by making an ‘in
specie’ distribution of the Fund's assets being its inferest in the Master Fund
which, in essence, was the appropriate percentage interest 6alculated by
reference fo the then NAV of the Fund. To this end the Fund sought to execute
transfer agreements tq effect this ‘in specie’ payment.

[11]  The Fund filed & Natice of Opposition to the application to wind up and refied on
the following points:
(a) That the Fund was entitied to safisfy the upstanding balance of the
Redemption Price in specie pursuant to Adicle 62;

(b} That the interests transferred by the Transfer Agreements satisfied the
outstanding balance; '

(c) That the dehts owing had accordingly been discharged;

(d) That the respondents were nat in any event “creditors” within the meaning
of section 9(1)(a) of the Insolvency Act (2003} (IA”) with standing under
section 162 of the |A to pursue the Application for the appaintment of
fiquidatars.

[12]  The trial judge in making an order for the appointment of liguidators aver the Fund
concluded in an ex tempore judgment that:
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(a) under the Transfer Agreements the transferees would make themseives
liable without fimit in time for all future and contingent fiabilities of the
fimited partnarship;

(b} a bundie of rights which involves currently assessed value but also time
unlimited acceptance of liabilities did not falf within the meaning of ‘assets’
under Article 62; and

(c) no adjournment should be granted so as to consider whether some
acceptable assets within the meaning of Article 62 could be pravided.

[13]  Conspicuously absent fram the trial judge's ruling is any consideration of the fourth
limb of the Fund's aftack, namely whethar the respondents were creditors within
the meaning of section 9.1(a) of the 1A with standing under section 162 to bring the
application,

The Issues on Appeal

[14]  The appeal by the Fund as succinctly put by counsel for the Fund, raised the
following issues:
(8) whether the respondents were creditors within the meaning of section
8.1(a) of the 1A with standing under section 162 of the IA; (the Locus
issue”)

(h) whether the trial judge was corect in concluding that the interests
fransferred by the Transfer Agresments wers not ‘assets’ within the
meaning of Article 62; (the Arficle 62 issue’)

() whether an adjournment should have been granted in order that the giving
of assets could be further explored (the adjournment issue”),

| propose to deal with the issues in the same order as raised.
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The Locus Issue

[15]  Although the issue as to whether tha respandents were creditors formed a plank of

the Fund's attack in their Notice of Cpposition, it does not appear o have been

. pursued with much vigour at the hearing. The franscript at the hearing reveals the
foflowing exchanges between counsel for the respondents and the Court:3

“The Court: 1 go back to their Notice of Opposition then. ... If contrary
to the Fund's posktion, the redemption price remains
outsianding the sum due to each Applicant would not
represent an admissible claim in any liquidation by
reason of ssction 197." So they would not be creditors.

~ Sowearein197

Ms. Corbett: It appears so, yes.

The Court: 8o your next submission?”

" The tral judge however without any further consideration of this aspect proceeded
on the hasis that the respondants were creditors within the meaning of section 162
of the |A. This approach may no doubt have been adopted in keeping with his
approach applied in his earlier decision given in Western Union international

Limited v Reserve International Liquidity Fund Lid*.

[16]  An appropriate starting point in respact of the law on this issue is with a recital of
the relevant provisions of the A, Section 162 states, in essence, and smong other
things, that & creditor may apply for the appaintment of a liquidator. Section 2(1)
states that a “creditor” has the meaning specified in section 9, Section 9(1) states:

“A person is a creditar of another person (the debtoy) if he has a claim
against the debtor, whether by assignment or otharwise, that is, or would
ba, an admissible ¢laim in (a) the liquidation of the debtor,... that is a
company. ..." {my emphasis} '
Clearly then, a creditor of a company only has sfanding to apply for the
appointment of liquidators over a company, if he has an admissible claim in the
liquidation. In this regard section 197 becomes relevant. Section 197 states as

follows:

8 See: pgs. £5-26 franscript of proceedings.
. 4 BVI HCV 200%/322 — unreported (26th January 2010).
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“A member, and a past member, of a company may hat claim in the
liquidation of the campany for & sum due to him in his character as a
member, whether by way of dividend, profits, redemption proceeds or
otherwise, but such sum is to be faken into account for the purposes of
the final adjustment of the rights of members and, if appropriate, past
members between themselves.” (my smphasis}

[17]  Section197, construed in isofation, would appear to be unambiguous in saying that
a member (past or present) in respect of g debt and thus a claim arising in that
capacity (such as a claim arising from the right to redemption procesds) could not
bring an application to appoint liquidators by treating that debt (and thus such
¢laim) as one which constituted them a creditor, for the purposes of section 8(1)
and hence with standing to apply under section 162 of the 1A. But that is nof the
and of the matter. The Business Companles Act (2004) {"BCA") subsequently
came into effect, and section 197 must be juxtaposed against section 62 of the
BCA which, in dealing with share redemption, says this:

“(1}if a share is redeemable at the option of the shareholder and the
sharsholder gives the company proper nofice of his intention o redeem
the share: .

{a) The company shall redeem the share on the date specified in the
notice, ar ... on receipt of the notice:

{b) Unless the share is held as a treasury share under section 64, the
share is deemed to be cancelled;

(c) From the date of redemption, the former shareholder ranks as an
unsecured creditor of the company for the sum payable on
redemption. :

(2) if a share is redeemable on a specified date:
@ ..
o ..
(c .

[18] It bears note that section 250 af the BCA refers 1o various enaciments which have
heen either repealed, or amendad by the BCA and these are specifically identified

~ in schedule 3 of the BCA. Schedule 3 fists twelve sections of the |A which have
bsen amended by the BCA. Section 197 of the 1A is not among the sections listed
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as having been amended or repealed which must be taken fo mean that the
framers of BCA having conducted the exercise of specifying in the schedule the
specific provisions of the 1A which have been amended or repealed, and section
197 of the |A, having nat been so specified, that it was intended to remain as a free
standing provision which is not to be read down by section 62 of the BCA as
counsei for the respondents seek to suggest. '

[19] s section 197 of the |A in conflict with section 62 of the BCA? The Fund contends,
in essence, that there are good reasons for a section 197 provisien. Counsel for
the Fund says firstly, that & is clearly unciesirable that members who may have
been responsible, through the officers they have elecied, for the inselvency of the a
company, should be able to compete in a liquidation on a pari passu basis with
outside creditors in relation fo sums dua to them qua member and that this has led
a number of jurisdictions fo demote the members' claims behind those of other
creditors, This approach, counss! for the Fund says, was achieved by section 197
of the 1A. Apart from this counsel contends that a second rationale for the section
197 provision is fo ensure that members who have redeemed befcre fiquidation
(and possibly have hecome past members) but have not been paid all of their
redemption proceeds, do not gain priority aver those members wha did not redeem
in time, thus preventing an unfair and unseemly scramble in the dying days of the
company, and thus ensuring that members inter se are treated pari passu.

[20] Counse! for the Fund contends that section 62 of the BCA and section 197 of the |A
are recancilable once it is recagnised that section 62(1)(c) and 62(2)(c) do not deal
with ranking in & Tiquidation (which would be in conflict with section 187) but rather
with the posttion of a shareholder anice the sharsholder has redeemad, In short,
section 62 sets oit, subject fo any contrary provisions in a company's
memorandum and articles,5 the redemption procass and makes a shareholder who
has redeemed, an unsecured creditor In the wider sense in respect of any
unsatisfied redemption proceeds in respect of which he may sue the company and

5 5,59 of the BCA states that ss. 60, 61 and 62 do not apply to a company io the extent that they are
negated, modified or inconsistent with provisions for the purchase, redemption or acquisition of its own
shares specifisd i the company's memerandur and articles.
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obtain judgment but not a creditor in the narrower sense for the purposes of section
162 of the A by virtue of section 197 of the 1A,

[21] 1{agree with this analysis. The redeemed sharehalder, notwithstanding that he is a
creditor of the company in the wider sense in respect of any unpaid rademption
proceeds, encounters a restriction on the steps he can initiate in relation to a
liquidation of the company. By virtue of section 197 of the IA the redeemed

- ghareholder, notwithstanding that he may be a creditor of the company in the
general or widsr sense, simply does not get the right to apply fo wind up the
company or claim in its liquidation in the same way as an ardinary ‘third party’
creditor. This is the restriction section 1970f the A places on a member or past
‘member in respect of a claim arising in faveur of a member, qua member, in
respect of the fiquidation of a company, whilst section 62 of the BCA recognises
that such a redeemed member in all other respects is a creditor (in the wider
sense) of the company. Put succinctly, the redesming member is a creditor of the
company but not a creditor with locus 1o apply for the appointmant of liquidators or
fo claim in & figuidation of the company other than in the manner permitted by
section 197 which, in essence, says that where & sum is due o & member in his
character as a member, (such as redemption proceeds) “such sum is to be taken
into account for the purposes of the final adjustments of the rights of members and,
if appropriate, past membere between themselves.” Once this distinction is
understoad the confusion in construing these provisions and confining them fo their
proper application shouid be considerably raduced,

[22] On the issus as to whether the claim to redemption proceeds arises in any other
capacity save in his character as a member, | am quite safisfied that it is in the
redesming member's character as a member that the liability of the company to pay
retemption proceeds and the claim by the redesming member to recsive such
proceeds arises, based on the contractual relationship between the member and
the company established by its memarandum and articles, in the absence of some
other coliateral agreement providing otherwise. In Soden v British &

10
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Commonwealth Holdings Plet, a decision of the House of Lords in Englénd, Lord
Browne Wilkinson at page 323 in speaking of section 74(2){f) of the Insolvency
Act 1986 [UK] had this to say:

“Section 74(2)(f) requires a distinction to be drawn between, on the ane
hand, sums due to a member in his character of a member by way of
profits, dividends or otherwise and, on the other hand, sums due 0 8
member otherwise than in his character as a member. In the absence of
any other indication to the cantrary, sums due in the character as a
member must be sums falling due under and by virtue of the statutary
contract between the mambers and the company and the members inter
se constituted by section 14(1) the Companies Act 1985"

[23] It is worthwhile to recite section 74 of the Insoivency Act 1986 [UK] for the
purposes of comparisan with section 197 of the JA. Sofar as material, it says:

(1) When a company is wound up, every present and past member is
fiable to contribute to its assets to any amount sufficient for payment of its
debts and liabilities, and the expenses of winding up, and for the
adjustment of the rights of the contributories among themseives. (2) This is
subject as follow ... {f) & sum dus to any member of the company {in his
character as a membet) by way dividends profits or otherwise is not
deemed to be a debt of the company payabie fo that member in a case of
compatition between himself and any other creditor nat a member of the
company, hut any such sum may be taken into account for the purpose of
the final adjustment of the rights of the contributories among themselves,”
In my view, although section 197 of the IA is not & verbatim mirror of section 74 of
the Insolvency Act 1986 [UK], when sections 196 and197 of the A are taken
together, it is clear that the effect and objective of section 74 of the Insalveney Act
1986 [UK] and sections 196 and 197 of the A are the same - that is, to subordinate
the claims of members (past or present) arising in that character, to the claims of
any outside creditor (.e. a creditor wha is not a member of the company). Indeed it
may be said that section 197 is more specific than its UK counterpart in that it
expressly includes redemption proceeds within the class of sums which may
become due to a member qua member. There can be no doubt that ihe
respondent’s claim, and thus their cause of action against the Fund, arises fram the

statutory contract cantained in the Fund's Memorandum and Arficles by virtue of

. 6[1998] AC 298,

H
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section 11 of the BCA? under which the Fund was incorporated. It is the Fund's
Articles® on which the respondents rely for payment of the redsmption proceeds.
Accordingly, the Articles Which form the siatutory coniract and ifs breach, is the
cause of action on which the respondents’ claims are grounded. The respondents
have not sought to suggest otherwise, nar in my view could they. This basis, in my
view, makes it pellucid that the claim based on outstanding redemption proceeds is
one arising in the respondenis' character as member notwithstanding that, having
exercised their right to redamption, they are said to be past members. 1 matiers
not. They are caught by section 197 of the 1A which restricts this type of deht from
being treated as an ordinary creditar’s debt. In short, & member relying on a debt
due from & company arising in his character as & membet is not a creditar of the
company for the purposes of winding up the company. He is not aflowed to
compete with outside creditors of the company in a winding up on such a claim.
This is what section 197 of the |A seaks to ensure by ranking his claim behind that
of the outside credifar.

[24] The respondent, though acknowledging that the Fund raised a challenge to locus in

~ jis. Notice of Opposilion, confends that the Fund acknowledged fhat the

respondents are creditors, in that they did not consider that they could in good faith

seek to set aside the statutory demand and accordingly accepted that the

respondents were creditors for the purposes of the [A with standing to apply for the

winding up of the company. Counsel for the respondents also say that the Fund

not having addressed the court on this issue below was now raising this issue on
appea for the first time.

[25] The first point as to whether the Fund accepted that the respondents were
creditors, to my mind, adds nothing to the point once the senses in which the tem
‘creditor may be used are accepted as | have already addrassed in paragraphs 21
to 23 above. 1t is true that the respondents were creditors of the Fund in respsct of
any outstanding redemption proceeds, but that fact alone dees not as a mattar of

7 This section states that the Memorandum and Articles of a company is binding as batween a company and
gach member and as hetwaan member-and mamber.
& See: Tab 9 Supplemental Record - Pg. 1481489

12
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law, make them creditors for the purposes of section 162 of the 1A by virtue of
section 197. In short, the respandents, although they are creditors of the Fund, are
not creditors with standing to apply for the appointment of liquidators ar to claim in
a fiquidation of the Fund.

[26]  As fo the second boint, suffice it fo say that the challenge to locus was expressly
mads in the Notice of Opposition and reference made therefo in the course of the
proceedings. Whether or not the challenge was developed further in argument
does not ahsolve the trial judge from addressing it, particularly if it goes fo the
grounding of the court's jurisdiction to appoint liquidators on the reépondents’
application. It cannat be doubied that the issug of locus goss to grounding of the
court's jurisdiction to entertain the application. | agree with counset for the Fund
that evan were the point not raised in the court below, the Fund is not preciuded
fram raising it on appeal, being a challenge to jurisdiction. This is a long
astablished legal principle. In Norwich Corporation v Norwich Tramways®
Vaughan Williams Ld had this to say:

“A point as o jurisdiction has been raised on this appeal which was not
raised at irial... {-have always supposed it o be well established law that
the objection ihat the tribunal has no jurisdiction {o enfertain the case is
ane which, at all events in reference to proceadings in the high Court, may
be taken at any fime. If the court in any case is itself satisfied that if has
no jurisdiction to enteriain the application made, it is its duty in my opinion,
fo give effect to that view, taking if necessary, the initiative upon itseff.”

[27] - On the respondents’ analysis of section 197 of the |A, they say that section 197 is
only relavant after the liquidation of a company has commenced and deals
exclusivaly with the admissibility of claims in & tiquidation and thus does not affect
the fundamental status of a party as a creditor before the commencement of the
liquidation. Counsel for the respondents also contends that section 197 only setfies
the order of priority and doas not refate to locus standi, Further he urges that it
could not be contemplated that section 167 could take away the right of a “member
creditor’ in that way. These contentions appear to be in reliance respectively, on

8[1908) 2KB 119 at po. 125,

13
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the decisions in SV Special Situations Fund Limited v Headstart Class F
Holdings Limited® and Regerve, two first nstanca decisions.

(28] In Headstart both parties were funds. Headstart held redeemable shares in 8V.
Headstart sought o redeem its shares but did not receive from SV the redemption
praceeds. Headstart issued a statutory demand pursuant to section 155 of the IA,
for payment of the redemption proceeds. SV applied to set aside the statutory
demand. One of the bases of 8V's challenge fo the statutory demand was that
Headstart did not have sfanding to serve a statutory demand as it was not a
creditor of 8V under the |A, The trial judge concluded [para.18) that section 12 of
the IA ‘is an ali-encompassing definition of non-admissible claims’. She then
opined, in essencs, that:

(@) claims due to former members in réspect of redemptions were not
included in the list of non-admissible claims established under saction 12;

(b} section 11 (listing liabilities which form the basis of admissible claims in a
liquidation) was subject anly to section 12 and was not subject to section
197, and thus section 197 could not he prayed in aid to whittle away
section 11 or expand section 12 and therefore has no role in the definition
of a creditor for the purposes of section 155 of the JA. In support of this
construction she opingd further that: “sections 2, 9, 11 and 12 all fall within
Part 1 headed “prefiminary provisions™ and therefore are of general
application. Not 50 ssction 197 which is contained in Part V entitled
“Liquidation” and spacifically under the subheading ‘Members”.

(¢} section 197 only needs Yo be adverted to after the liquidation is undarway
and the liquidater is considering wha claims to honour and cannot be
considered when determining whether Headstart is a creditor for the
purposes of making & statutory demand under section 155 of the [A,

10 BV| HCV 2008/0239 - unreported - (per Qfivatt J 28% November 2008).

14
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[23]  Counsel for the Fund in this appeal says that the trial judge’s reasoning is flawed
in that:

(a) firstly, by suggesting ihat section 197 becomes relevant only once a

fiquidation is underway misses the paint $hat it is only when a liquidation is

underway that a claim is admitted. As such, a claim cannot be admissible

in a liquidation before the liquidation starts but ceases to be so after that
point.

(b) secondly, sections 11 and 12 clearly deals with what claims can and
cannot be admitted fo proof by the liquidator under section 207. If section
197 applies once the liquidation is underway (and thus section 12 is nat 3l
- gncompassing at that stage), it begs the quastion why should section 12
be all - encompassing befora liquidation commences.

{c) Thirdly, section S of the 1A says that it is only a person who has a claim
which ‘s, or would be” admissible in 2 liquidation that may be considered
a creditor for the purposes of the 1A. The use of the word 98" is a
reference 1o the time after the commencement of a liquidation and the
words “would be" is a reference o a time hefore a liquidation, the
requirement being that when liquidation fakes place, the claim would then
be admissible. '

[30]  To my mind, the position would be incongruous were the case to be that section
187, which makes it clear that a member of 8 company (past or present) may not
claim redemption proceeds once the liquidation is underway, cotild nonetheless on
refiance on the same claim, be allowed to commence liquidation praceedings. Put
simply, it would mean that whilst, a2 redeeming member has a claim which
engbles him to take s'teps or commence 3 liquidation he would nonetheless be
barred from having his claim admitted and treated as an ordinary creditor once the
liquidation is underway. What then would be the' paint of having locus to
commencs & liquidation only fo have your claim bared or not being admissible in
the actual liquidation? It is clear fo me that the entire scheme of the 1A is to tie
togather the provisions in terms of who is considered a creditor for the purposes of
commencing a liquidation, with those pravisions which stipulate what claims are
and are not admissible to praof once the liquidation commences. This, in my view,
makes perfect sense and avoids the incangruous result the trial judge’s reasoning
in Headstart seems 1o suggest, Accordingly, | agree with counsel for the Fund-
that the trial judge’s reasoning in Headstart is flawed and in this respact should
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not be followed. | also agree with counsel for the Fund that although whether a
person is a craditor for the purpose of serving a statutory demand (or applying for
the appointment of a liquidator) is an analysis conducted before liquidation, section
8 requires that the aqmissibility of that person’s claim is assessed by reference fo
what the position would be post - fiquidation. The test as to whether a persen has
a claim which js or would be admissible in a liquidation so as fo constitute that
person a creditor for the purposes of the A is a threshold requirement which must
be addressed by reference to all relevant pravisions of the 1A as may be applicable
ta the particular facts and circumstances of the case as presented.

{31]  In respect of Reserve, suffice i to say that the trial judge concluded that the
redeeming shareholder was & creditor for the purposes of the |A, on grounds
entirely different from those given by the trial judge in Headstart. He dacided in
Reserve that a past member (having redeemed) was a craditor for the purposes of
the 1A on the basis that the redemption proceeds wera not dus to the past member
in his character as a member but rather ‘as a seller entitled to the price.” Coungel
for the Fund similarly urges that Reserve was wrongly decided and should not be
followed. The decision in Reserve was appealed to this court, but interestingly,
and in my view rightly, the appeal was, by consent, allowed and the decision of
the frial judge set aside.!

[32] it is quite clear that the position, on reading sections 2, 9 and 187 of the 1A, is that
a redgeming sharsholder claiming redemption proceeds has no locus to apply for
the appaintment of fiquidators. Far the foregaing reasons | consider that the
learmned irial judge was wrong in praceeding on the basis that the respondents, as
redeemers claiming redemption proceeds, were creditors of ths Fund with locus to
apply for the appointment of liquidators for the purposes of the 1A. Accordingly,
their application qught to have been dismissed.

1t Subsaquent to the hearing of this Appeal, a Consent Crder was made in Reserve, on 30" November 2010
allowing the Appea| and discharging the Order of the of the trial juidge appainting liquidators.
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[33]

[34]

[35]

Thig conclusion is sufficient for allowing the appeal. However, for completeness, |
address the two remaining issues in turn, assuming for those purposes that the
respondents had locus to bring the application,

The Article 62 Issue

The principles to be applied where the company asseris that the debt is disputed
are well seftled and the case of Sparkasse' is the watershed authority in this
jurisdiction for the principle. Byron Cd [para.14] sef it out this way:

“The Count will order a winding up for failure to pay a due and undisputed
debt over the statutory limit, without other evidence of insalvency. if the
debt is disputed, the reason given must be substantial and it is not enough
for a thoroughly had reason to he put forward hanestly, But if the dispute
is simply as to tha amount of the debt and thera is evidence of insolvency
the company couid be wound up. To fall within the principle, the dispute
must be genuine in both a subjective and objective sense. That means
that the reason for not paying the debt must be honestly belisved to exist
and must be based on substantial or reasonable grounds. Substantial
means having substance and not frivolous, which disputes the Court
should ignore. There must be so much doubt and question abaut the
liability to pay the debt that the Court sees that there is a question to be
decided. The onus is on the company to bring forward a prima facie case
which satisfies the Gourt that there is something which ought to be
tried....”

Article 62 of the Fund says this:

“On any redemption (....) the directars shall have the power to divide in -

specie the whole or any part of the assets of the Company and

appropriate such assets in safisfaction or part satisfaction of the

redemption price.” (my emphasis)
i is not disputed that the only asset of the Fund is its investment in the Master
Fund and that where a redemption request is made which is to be met in cash, the
feedar fund makes a corresponding redemption request to the Master Fund and
the proceeds passed on from the Master Fund to the feeder fund which then
passes it on to the redeemer. Where a redemption request is fo be met by an
appropriation of a part of the assets of the Fund, the only asset fhat the Fund
could appropriate to safisfy the redemption request in specie would be an

12 Sparkasse Bregenz Bank AG v Associated Capital Carparation [BVE 10/2002] (18" June 2003),
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appropriate part of its interest in the Master Fund. This, counsel for the Fund
says, must be what was contemplated (and | would add, ‘agreed to') under Article
62, or, at the very least would have amounted ta & strong prima facie case,
satisfying the Sparkasse iest (i.e. thet the debt was genuinely disputed on
substantial grounds) that such was the case. In this event, the application ought
ta have been dismissed. Instead, argues counsel for the Fund, the trial judge went

 further than the Spatkasse test by deciding the point when he held that the bundle
of assets and liabilities proposed by the Transfer Agreement did not amount to an
asset of the Fund within the meaning of Article 62 having considered that the
Transfer Agreement was asking the respondents o accept unlimited liabilities.
This appears fo have ignored the fact that the Master Fund was a limited
partnership which limited the liahility of a pariner in much the same way as a
limited liability company. A pariner’s limitation was expressly so sef ouf in Article
12.1.1 of the Articles of the Master Fund which were exhibited. Accordingly the
liabilifies couid net in effect be unlimited in the sense considered by the trial judge
as the respondenis, in reality and as contemplated by Article 62 of the Fund,
would be hoiding the interest in the Master Fund on the same terms as the Fund in
accordance with Article12.1.1.

[36]  Onthis issue the respondents contend, in essence, that the transfer of a portion of
the Fund's interest in the Master Fund comprised in the Transfer Agresment was
ineffective as the fransfer was not accepted by the respondients and as such no in-
specie distribution had occurred to discharge the debt. That being the case there
could be no genuine dispute as to whether the debt was due as at 18% March
2010. |t must be pointed out that the trial judge did not base his decision on this
paint {and there is no Caunter Notice) but rather on the point that the in-specie
distribution as set out in the Transfer Agreement could not be said to be ‘an asset
of the Fund within the meaning of Article 62. Be that as it may, it raises the
question as to whether a redeeming sharshalder is required to accept an in specie
distribution of the Fund's asset appropriated and tendered in satisfaction (or part
safisfaction) of the Redemption Prica. In this regard the language used in Article
62 is important. In essenca it says that the direclors are empowersd %o
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appropriate’ such assels in safisfaction (or part satisfaction) of the Redemption
Price. As counsel for the Fund paints out, this is the provision to which the
respondents agreed and i says nothing ahout requiﬁng the respondents’
acceptance fo it to make the appropriation sffective. | would think that once the
appropriation has occurred and has heen fendered or the redesming shareholder
$0 advised then it becomes effective. .

[37] | would conclude accordingly that the trial judge erred in failing to properly appiy
the test in Sparkasse having failed fo properly or adequately assess all the
refevant facts and circumstances guiding its application in the instant cass. Far
this reason also, the appeal is allowed.

The adjournment issue

[38]  The Fund's primary complaint here is that the trial judge in the exercise of his
discretion did so in & manner which fell ‘outside the generous ambit within which
" reasonable disagreement is possible” in that he failled to factor into his
consideration the following:
(a) It was the first hearing of the application;

(n) There was uncontested evidence that the Fund was balance shest solvent
with an NAV of at least $97m;

{c) The appointment of liquidators was a draconian remedy;

{d) A limited ad}aummént was unlikely to prejudice the respondents and
appears fo hased his refusal to grant an adjournment simply on the basis
that there was na evidence before him as to the time scale in which it may
be possible 1o realise any of the tinderlying assets of the Master Fund.
The Fund also camplained that the trial judge failed to address the
altemative basis for the adjournment which was to afford an cpportunity to
see if suifable assurances or indemnities could be offered to meet the

14 See: Gyl [1985] 1 WLR 847; Dufour v Helen Alr Corporation 52 WLR 188,
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-

judge's concem that the respandents were being exposed to open-ended
parmership liabilities, despite the fact that these poirts had been raised by
him during the course of argument,

[38]  The Fund accordingly contends that even if the learned judge was of the view that
the interest offered by the Fund were not “assets” per Article 62 for the reasons he
gave, then he ought to have allawed the Fund & reasonable apportunity;

(2) to deal with the points he hed raised ahout the partnership liabilities
whether by way of further evidence as to valuation or by way of
assurances as fo the limited naturg of the liabilities; and/ar

{b) to provide alternative asssts through & redemption in the Master Fund.

The respondents in essence say that an adjournment would have merely besn a
postponement of the inevitable.

[40]  Would further evidencs as 1o valuation and /or assurances as to the limited nature
of the liabilifies have swayed the judge into accepting that the appropriation of a
portion of the Fund's interest in the Master Fund amounted to assets within the
meaning of Article 627 Inferestingly, counsel for the respondents during the
course of oral argument-conceded that value would came into play in considering
the ‘assef’ and therefore wauld have been relevant to the adjournment issue, but
then saught to show in their skeletal arguments that the selvency of the Fund and
the values placed on it and the Master Fund was viewed by the respondent with

" much scepticism. This in my view would clearly bring info play a genuine dispute
as to the debt, applying the Sparkasse lest. When this is factored into the
equafion along with ihe ofher factors mentioned at paragraph 38 above, and
having regard to the fact of the manner in which the matiers arose during the
praceedings more of less at the instance of the trial judge, | am satisfied that the
exercise of the leamed trial judge’s discretion in refusing the grant of the limited

“adjournment was outwith the genefous ambit within which reasanable
disagreement is possiblé. | would say however, that were the adjournment sought
on the basis only of aliowind an opportunity fo explore whether a redemption of
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assets from the Master Fund was available, | would be in agreement with the
learned trial judge as | do not consider that an adjournment would have assisted.

Conclusion

[41]  For all of the foregoing reasons the appeal was allowed and the order of the
leamed trial judge appointing fiquidators over the Fund set aside.

Cosis

[42] At the conclusion of the hearing of the appeal the court directed the parties to file
and serve written submissions on costs by 8% October 2010. | have been ably
assisted by the detailed submissions on both sides. | must mention that | was
particularly impressed by the analysis of the costs regime in commercial matters
conducted in the Virgin Islands which is governed by a new Part 698 which
applies to ihe Virgin Islands only and for pointing out the seeming anomaly
between the costs structure in relation to appeals from such matters vis-a-vis the
costs structure at first instance which has sought to dis-apply the prescribed costs
regime under CPR 65. Having digested them, | am satisfied that it would be
Hogical to adopt a ‘preseribed costs’ approach on appeal netwithstanding CPR
65.13 when CPR 69B at first instance specifically dis-applies this approach 1o
commercial matters in the court below and treat the failure to address this in the
parts of CPR dealing with appeals as an inadvertent omission. Accardingly,
applying the costs regime guiding the commercial division of the Court at first
instancs, | consider that the following orders accord with the principles 1o be
applied and best suit the ends of justice in this matter:

(a) That the respondents bear the appellant’s costs in the court below (such
amount it not agreed within thirty (30) days, to he remitted fo the court
below {o be assessed;

(b) That the respondents hear the appellant's costs of the appeal such costs
to he two thirds of the assessed costs found to be payable in the court
helow,
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(c) That the remuneration of the liquidators be remitted 10 the court below for
assessment unless the amount of such remuneration is agreed within
thirty (30) days such remuneration jo be paid by the appeliant, pravided
that such sum paid by way of remuneration, shall be recoverable by the
appeliant from the respondents.

T

nice e-Craque
Justice of Appeal

| coneur, T

Davidson Kelvin Baptiste
Justice of Appeal

| concur, %‘ 2

Michael Gordon, QG
Justice of Appeal [Ag.]



