ECONOMIC TORTS AFTER DOUGLAS v HELLO!

1. The late Dyson Heydon
, an esteemed commentator on economic torts, once said that “there cannot be any account of the economic torts which is comprehensible without effort”. The aim of this lecture and note is, with the help of their Lordships’ guidance in Douglas v Hello!, that it may require a little less effort to make the economic torts comprehensible than it once did. To this end this note is broken down as follows:

(A) 
Economic torts and legal policy
(B) 
The state of the law before Douglas v Hello!
(C) 
Douglas v Hello! and its consequences

(A) ECONOMIC TORTS AND LEGAL POLICY
2. The primary function of the “economic torts”, as the group is known, is to protect claimants’ economic interests. One of the essential problems for this aspect of liability in tort is that economic interests have not as a matter of legal policy
 been considered interests that tort law should protect. Competition is regarded as good and fetters to it as bad but few legal systems allow it to be completely unrestrained and “pure economic loss” unrelated to physical damage has long been regarded as being at or more often beyond the limits of tort law. 

3. Legal and public policy regards economic activity in a free economy as to be encouraged and in the way of things it gives rise to losers as well as winners. It is the laws of supply and demand that are regarded as paramount and for the most part it is the market that is allowed to determine outcomes. As Hobhouse LJ observed “in a competitive economic society the conduct of one person is always liable to have economic consequences for another and, in principle economic activity does not have to have regard to the interests of others and is justifiable by the actor having regard to his interests alone
”.  So where should the line be drawn if it needs to be drawn at all and when should the law step in and cry “foul”? 

4. The law of tort has struggled with finding an answer to that question. In the past the answer has been difficult to rationalise with legal policy – it has spawned a jurisprudence that is widely regarded as giving rise to the most intellectually and conceptually difficult area of tort law and has been plagued by lack of consistency. 

5. Broad concepts of fairness and unfairness have a large role to play in the policy considerations that have shaped these torts. But as is so often the case what is fair according to the perception of the hunter is not seen in the same way by the hunted and much seems to turn on the frequently unexpressed philosophical and political assumptions of the courts and many decisions owe much to the conventional wisdom of the age in which those cases are decided.

6.    Contrast this with the more obvious interests such as the protection of personal liberty, physical security from injury, reputation, rights to and connected with property both real movable and intellectual where tort law has readily intervened. It is relatively obvious that you must not carelessly break my leg – it is by no means obvious that you must so conduct your affairs so as not to stop me making a profit.

7. In Allen v Flood decided in 1898 the majority in the House of Lords rejected the notion that the claimants had a legal right “to pursue freely without hindrance, interruption or molestation the profession trade or calling that he has adopted for his livelihood”. They enjoyed at most a freedom to pursue their livelihood or business “conditioned by a precisely similar right in their fellow men” – this accords with liberal ideas that I am free to do anything I wish in the pursuit of business limited only by the rights of others to do likewise – but how can this very general statement be applied in practice?
8. All so called economic torts are concerned with activity that in one way or another is seen as going considerably beyond what would be regarded as fair and legitimate. So when two competitors in the field of celebrity photo journalism go head to head in what many regard as a morality free zone this provided the perfect setting for laying down coherent rules as to where the lines should be drawn.

(B) THE LAW BEFORE DOUGLAS v HELLO!
9. Although it is difficult to precisely define the torts, the group has been said to include the following:

(a) Inducing a breach of contract.

(b) Intimidation (causing loss by unlawful means).

(c) Unlawful interference with trade.

(d) Simple conspiracy.

(e) Unlawful conspiracy.

(f) Deceit.

(g) Malicious falsehood.

(h) Passing off (although the tort of passing off is primarily seen as being part of the law of intellectual property today).

10. None of these torts are without their own difficulties and ambiguities but with perhaps the exception of passing off, the three “titles” of inducing breach of contract, intimidation/causing loss by unlawful means and unlawful interference with trade have been significantly less settled and understood and more unclear than the rest. It was accordingly to these that the House of Lords devoted most of its judgment in Douglas v Hello!. 
INTIMIDATION/CAUSING LOSS BY UNLAWFUL MEANS

11. Our primary focus is on what used to be seen, prior to Douglas v Hello!, as the torts of inducing a breach of contract, intimidation and unlawful interference in trade.

12. Prior to 1964 the tort of “intimidation”, as it was generally known, was an “obscure, unfamiliar and peculiar cause of action” with its roots in cases involving physical violence and threats.

13. As early as 1620 a defendant was held liable because he drove away customers of Headington Quarry by threatening them with “mayhem” and vexatious litigation: Garret v Taylor (1620) Cro Jac 567.

14. It was unlawful for rival schools to resort to violence in order to “persuade” scholars to attend their own establishment rather than the other: dicta in Keeble v Hickeringill (1706) 11 East 574 at 575.

15.  Lord Kenyon held that the master of the Othello, a ship anchored off the coast of West Africa, was liable in tort for deliberately depriving a rival British ship of trade by using his cannon to drive away a canoe as it approached the other ship from the shore to do trade: Tarleton v M’Gawley (1790) 1 Peake NPC 270.

16. It should be noted that the defendants’ liability was primary: they had each committed a wrong of their own. They were not secondarily liable, as accessories, to the wrong of another person. They had committed a tort by intentionally causing loss by unlawfully interfering with the liberty of others.

17. These old cases were reviewed by the House of Lords in Allen v Flood [1898] AC 1 and “their general principle approved”
. Flood and Taylor were shipwrights who had daily contracts of employment with the Glengall Iron Company. Some iron men who also worked for Glengall objected to the plaintiffs’ employment, as they believed that they were working with iron elsewhere. Allen, a union official, threatened that unless the plaintiffs were dismissed then the iron men would “knock off work” or “be called out”. The House of Lords held that Flood and Taylor had no cause of action against Allen: he had committed no unlawful act nor had he induced or procured a breach of contract (about which see further below).

18. Allen v Flood therefore established that one (and one does mean one not two) is free to cause deliberate economic harm to another provided that the means one employs are not in themselves unlawful regardless of one’s motive in doing so. As we will see the notion of doing that which is otherwise lawful or unlawful plays a central role in economic torts. This of course begs the question as to what does or does not constitute unlawful means.
19. Because all these cases involved unlawful threats which were intended to intimidate potential customers, Salmond 1st ed (1907) classified them under the name “intimidation”. The authoritative nature of Salmond’s publication lead apparently directly to the acceptance in subsequent cases involving, on the whole, a more modern form of industrial relations that a discreet tort existed with this name.

20. In Rookes v Barnard [1964] AC 1129 the plaintiff, Rookes, had been lawfully dismissed by his employer in the sense that the contractual period of notice had been given but this was as a result of pressure that the defendants had, by threatening strike action, put upon Rookes’ employer. The defendants conceded that such strike action would have been a breach of their contracts of employment and therefore unlawful. Rookes relied upon these threats and the resultant impact they had upon his employer as amounting to “intimidation” and conspiracy. In order to succeed on either count he had to make out the tort of “intimidation” so that the defendants could not, in relation to the conspiracy claim, avail themselves of the extensive statutory immunities under the Trades Disputes Act 1911 from economic tort liability that existed at the time.

21. The key question in the case was, therefore, whether the tort of “intimidation” was limited to threatened physical harm or whether it should be viewed as broad enough to include a threatened breach of contract.

22. Both the Court of Appeal and House of Lords accepted that a tort of “intimidation” existed. Whereas the Court of Appeal rejected the claim, the House of Lords went further and held that a threat to breach a contract constituted sufficient unlawful means for liability.

Lord Reid said, 

“Threatening a breach of contract may be a much more coercive weapon than threatening a tort…and if there is no technical reason requiring a distinction between different kinds of threats, I can see no other ground for making any such distinction”.

Lord Devlin stated that 

“the nature of the threat is immaterial…all that matters to the plaintiff is that metaphorically speaking a club has been used.”

23. More recently questions have been asked as to whether the classification of this tort as causing loss by “threats” was correct. Is it truly a tort of “intimidation”? Surely, it is posited taking the facts of Tarleton as an example, from a principled perspective Lord Kenyon would not have taken a different view of liability or found that a different tort applied if the canoe had been sunk by the Othello’s canons rather than merely forced to turn back as a result of the canoeists fear of being sunk? 

24. This characterisation was thus criticised on the basis that the tort was wider than one of merely policing threats which caused loss but also covered any unlawful act done to cause loss to another person. It ought not to matter  whether threats are used, which have a psychological impact on a third party, or unlawful positive acts are done, which have a physical impact upon the third party.

25. Nevertheless, the ingredients of this tort prior to the decision in Douglas v Hello! are summed up well by Lord Denning in Morgan v Fry [1968] 2 QB 710 

‘An unlawful threat to compel another to obey the defendant’s wishes in order to harm the claimant which is successful’.

26. In order successfully to make out the tort there must therefore have been:

(a) a deliberate threat…

“An intimation by one to another that unless the latter does or does not do something the former will do something which the latter does not like”: per Peterson J in Hodges v Webb [1920] 2 Ch 70, 89.

Obviously the threat needed some element of coercion. Lord Denning, in Morgan v Fry, said that what was needed was an intention to compel another to obey the defendant’s wishes. The court drew a distinction between threats and “idle abuse”
 or “mere warnings”
.

(b) …which involves an unlawful act and is effective…
In the early cases which were true examples of “intimidation” then the threat must have been unlawful (as a consequence of the tort’s true roots in Allen v Flood), as the threat in itself would be seen as neutral. The threat must also have been effective in the sense that the person threatened acted or refrained from acting as coerced. 

As the tort developed away from being concerned with mere threats to include the use of other unlawful means which were used to harm a claimant economically, it became well established that “unlawful means” were needed for the tort. There were, broadly, two views as to what “unlawful means” meant, however. 

(i)
One view was that any act which the defendant was not permitted to do constituted unlawful means. Lord Reid described the distinction in Rookes v Barnard, at 1168-1169, as between “doing what you have a legal right to do and doing what you have no legal right to do”. On this basis it would include common law torts, statutory torts, breaches of contract, trust and confidence, crimes and more.

The criticism of this approach was that it in effect “tortified” criminal conduct and other conduct regulated by the legislature but in respect of which the legislature has given no private action.

(ii)
Another view was that “unlawful means” included only civil wrongs; and where the “unlawful means” complained of were directed against a third party as the “instrument” by which the wrongdoer causes the claimant loss they must be actionable by that third party.

The criticism of this approach was that it would be surprising if criminal conduct were excluded – it would surely be odd if the law were to afford a claimant a remedy where the defendant committed or threatened to commit a tort or breach of contract against a third party but not if he committed or threatened a crime against him.

These different views result from different perspectives on the rationale underlying the tort. On the wider interpretation of “unlawful means” the rationale for the tort is that it seeks to curb the use of clearly excessive conduct to cause harm by providing a remedy for intentional economic harm caused by unacceptable means: anything unlawful is unacceptable. On the narrower interpretation, the function of the tort is more modest: it provides the claimant with a remedy where the intentional harm is inflicted upon him indirectly, as distinct from directly in respect of which the law already offered protection.

(c) …and with intention to harm the claimant…
That the harm has to be intentional is at the heart of the tort. Whilst it was clear that the defendant must have intended to compel a particular course of action (Huljich v Hall [1973] 2 NZLR 279, 285) and the claimant “must be a person whom [the defendant] logically intended to injure” (Newsgroup Newspapers Ltd v SOGAT (82) [1987] ICR 181, per Stuart-Smith J at 204) it was unclear precisely how the courts would view the interaction of motive and intention in any particular case.

Although there have been a number of references to the defendant’s motivation in recent decisions, such an approach was rejected by Dillon LJ in Lonhro v Fayed. The predominant purpose need not be to injure the claimant rather than promoting one’s own interest. However, the “exact nature of the element of intention has not been definitively settled”. Even when motive is dispensed with there are competing views of the breadth of intention required: does it cover inevitable or perhaps probable consequences
? Or does it require deliberate harm ‘targeting’ the claimant
? The argument in favour of the latter and against the former is that the tort is founded as one of intention. That which rendered the defendant’s conduct a tort in the original “intimidation” cases was, it was argued, sanctioned by the court specifically because of the defendants’ intention to cause loss to the claimants. Moreover, it provides a proximity mechanism to keep liability within bounds, particularly important in an area of law where there has been such confusion and activism, on the basis that the imposition of liability for unintended harm is in some sense a constraint on freedom.

(d) … and damage must ensue from the threat.

(e) But is there a possible defence?

“The intention to injure the plaintiff negatives all excuses”: Lord Lindley in Quinn v Leathem. Nevertheless, there were suggestions (in dicta in Morgan v Fry at 729 and Cory Lighterage v TGWU [1973] ICR 339, 356-7), somewhat controversially, that there may be a defence of justification to the tort. Although there are obvious problems with trying to justify unlawful acts, it has been argued, most notably by Weir, that where a wrongful act is merely a “white lie” or “trivial breach of contract” the circumstances of such acts may justify them. It is suggested that expansive approaches to a possible defence of justification were in response to similarly expansive approaches to the strictness of the requirement of unlawful means. The more readily a court will find that means used by a defendant which may not be strictly unlawful bring him within the tort, the more readily it will consider possible justifications for the use of such means.

INDUCING BREACH OF CONTRACT
27. Since mediæval times, the common law has protected against interference with the relationship of master and servant by third parties. The Statute of Labourers 1349 provided for the action of “enticement of a servant”: effected as a response to the Black Death and the shortage of workers perhaps obviously consequent upon that tragic historical event!

28. Modern liability for inducing breach of contract, however, was traced from the case of Lumley v Gye (1853) 2 E & B 216, in which a singer (the perhaps ironically named Miss Wagner) had an exclusive singing contract with Lumley. Gye persuaded the singer to break that contract and sing for him, which she did. The court, by a majority, held that the defendant, acting with knowledge of Lumley’s contract with the singer, had behaved tortiously. 

29. This decision effectively “freed the old enticement action from its roots in status relations”
, shadowing the movement from status-based analysis of legal relations to contractual analysis of legal relations seen in the development of so many aspects of legal systems since Roman times, extending it to the knowing procurement of breaches of any kind of contract. In Temperton v Russell [1893] 1 QB 715 it was made clear that the doctrine of Lumley v Gye, should extend to contracts where no personal services were involved, notwithstanding that that decision concerned a relationship which could be characterised as master-servant. 

30. The principle in Lumley v Gye was based upon the general principle that a person who procures another to commit a wrong incurs liability as an accessory (to the wrong of the contracting party). This was made clear by Wightman J in Lumley v Gye
:

“It was undoubtedly prima facie an unlawful act on the part of Miss Wagner to break her contract, and therefore a tortious act of the defendant maliciously to procure her to do so…”.

31. The tort was further defined in DC Thomson v Deakin [1952] Ch 646 as 

“direct persuasion, procurement or inducement applied by the third party to the contract breaker, with knowledge of the contract and the intention of bringing about its breach”.

Each of these parts shall be dealt with in turn.

Procurement

32. Procurement involves an element of persuasion or other form of inducement.

33. No individual contact is necessary, however.

(a) Resolutions and press statements made by the ICC (cricket’s international governing body) regarding its policies were inducements: Greig v Insole [1978] 1 WLR 302.

(b) Communication through the agent of he person doing the inducing can be sufficient: Daily Mirror v Gardner [1968] 2 QB 762.

34. In determining what constituted procurement the courts drew a distinction between procurement and “mere advice”, notwithstanding Coleridge J’s assertion in Lumley v Gye, at 762 that 

“to draw a line between advice, persuasion, enticement and procurement is practically impossible”.

Perhaps, almost practically impossible – such is the duty of the court!

(a) “a mere statement of or a drawing of attention of the party addressed to the state of facts as they were” would not lead to liability: Lord Evershed MR in DC Thomson v Deakin. There a notification to the claimant’s contractual partner, Bowater, that the defendant was boycotting the claimant was treated as mere “information”.

(b) In Stratford v Lindley, the House of Lords treated a similar notification as an inducement. Lord Pearce said that 

“the fact that an inducement to break a contract is couched as an irresistible embargo rather than in terms of seduction does not make it any less an inducement”.

(c) Hart & Honoré: advice is drawing attention to facts which show how eligible or desirable a given course of action is. Inducement, however, “[makes] a given course of action more eligible or desirable in the eyes of the other than it would otherwise have been, or seem more eligible or desirable than it really is”.

(d) The key distinction between the two therefore, seemed to be persuasion. As Jenkins LJ noted in Thomson v Deakin, at 694, direct persuasion, along with the requisite knowledge and intention, “is clearly to be regarded as a wrongful act in itself”. 

Knowledge

35. In DC Thomson v Deakin and earlier cases “the demand for full knowledge of the contract broken was often strict”
.

36. More recent cases, however, can be seen to demonstrate a relaxation of this strict approach. 

(a) Stratford v Lindley: requisite knowledge lay in the fact that the contractual requirement in issue “must have been obvious” and it was “reasonable to infer” that they knew they would cause a breach of that contract.

(b) Lord Denning MR in Emerald Construction v Lothian [1966] 1 WLR 691, 700-1, even went so far as to suggest that liability would ensue where the defendants had the means to know and/or learn about the contract but these means were deliberately disregarded. This was, however, rejected by the Court of Appeal in Middlebrook Mushrooms Ltd v TGWU [1993] IRLR 232.

(c) In David Dimbleby & Sons v NUJ [1984] 1 WLR 427, Lord Diplock acknowledged that the evidence before the judge as to the specific contract terms was ‘scanty’. Since the NUJ’s expressed intention was to prevent the performance of the printing contract at all, the likelihood of the NUJ successfully arguing this point at trial was very small.

(d) In Time Plan Education Group Ltd v NUT [1997] IRLR 457 the Court of Appeal made it clear that whilst a defendant must know of the contract which the defendant seeks to persuade or induce the claimant’s contract partner to breach, he need not know of its precise terms. It is sufficient that he knows that it exists.

37. The modern tendency prior to Douglas v Hello! therefore seems to be to find that presumed knowledge is sufficient. Whether this trend was something upon which litigators would be wise to place great weight, however, was less clear, since the trend may be misleading. So many of the cases that have lead to the development of the tort in recent years – since they tended to involve largely labour-related matters which are often, particularly where strikes are involved, effectively decided substantively by the success or failure of applications for interim injunctive relief - were interlocutory hearings at which the court may be better disposed to give the benefit of the doubt to a claimant’s case than at full trial.

Intention to induce breach

38. In Rookes v Barnard [1964] AC 1129, 1212, Lord Devlin stated that there must be “an intention to cause a breach”. 

39. Beldam LJ said in the controversial case of Millar v Bassey [1994] EMLR 44 that it was not alleged in Lumley v Gye “that the defendant Gye had any intention to cause harm to the plaintiff beyond an intention that Miss Wagner should break her contract with him”.

40. The sense that a defendant’s intention must be aimed at bringing about the breach of a contract to which the defendant is not a party rather than the act which brings about the procurement is clear
, notwithstanding some curious decisions which suggest otherwise.

Causation

41. Obviously the defendant’s conduct must cause the breach of contract. Consequently, if the contract is void or, perhaps, voidable
 then the tort is not committed, notwithstanding that the defendant may have tried to persuade and intended harm.

42. However, real confusion arose in relation to causation as the courts lost sight of the basis for the tort. At times the different rationales for this tort – procuring a breach of contract – and that of causing loss by unlawful means/intimidation have been obscured such that it seemed a “half-way tort” was developing. Recurrent dicta supporting liability for causing loss by mere interference with a contract, even if unlawful means were not used, appeared in cases prior to Douglas v Hello!. 

43. In Torquay Hotel Co v Cousins [1969] 2 Ch 106, Lord Denning was keen to extend the tort beyond contract rights per se, stating that the time had come for the tort to be extended “to cover deliberate and direct interference with the execution of a contract without that causing any breach”.

44. Lord Diplock appeared to agree with this view in Merkur Island Shipping Corporation v Laughton where he cited Lord Denning’s judgment in Torquay Hotel Co with approval and rewrote the essential elements of the tort, replacing “breach of contract” with “interfering with performance of contract”

45. Although these seem out of step with the rationale of the tort as discussed above and in other cases, these dicta were followed, particularly, again, in interlocutory proceedings
.

46. The development of this line of dicta ran parallel to what was seen as a new or extended form of the Lumley v Gye tort. Whereas the classic formulation of the tort focussed on protecting against direct persuasion of a third party to breach a claimant’s contract rights, new forms focussed on direct or even indirect intervention in the contract itself. As Lord Evershed MR noted in DC Thomson v Deakin, “the intervener, instead of so acting upon the mind of the contracting party himself, by some other act, tortious in itself, prevents the contracting party from performing the bargain”. 

47. By treating these variations as part of the Lumley v Gye tort it becomes readily apparent that the intention required involves a directed, “aimed at” harm, along the lines of that required for the tort of “intimidation”. Otherwise, the limitations against unduly wide recovery would, effectively, be swept away, rendering many different types of ordinary behaviour tortious. This sort of intention is very different from that required for the classic Lumley v Gye tort, which was just to procure breach of the contract rather than any consequential harm.

48. Complications arising from the confusion between direct and indirect interference and the tort of causing loss by unlawful means (as evidenced in the cases summarised above), obscured by the “intimidation” nomenclature attached to it, blurred the limits of the Lumley v Gye tort as the courts stretched it unnecessarily to allow justice to be done in wrongly pleaded cases. 

49. This confusion lead some commentators, most notably Weir, to suggest that all the complications could be removed by adopting a “unified” approach to these economic torts. If they were all to be seen as falling within one umbrella tort of intentionally causing economic loss then, it was argued, complexity and anomaly would be reduced by identifying the general principles underlying all the torts. The problem is that such an approach needed to ignore the entirely separate origins of the different torts and their distinct natures. A more fruitful attempt at streamlining may have been to develop general principles of secondary civil liability by drawing together principles of dishonest assistance in equity, joint tortious liability and procuring the violations of rights and thereby recognising the real roots of and rationale behind “Lumley v Gye” liability. 

Interference with contractual relations

50. In Lonhro v Fayed [1995] 2 QB 479 the court conceded the existence of a tort of unlawful interference with contractual relations. However, in the Court of Appeal it was described as a comparatively new tort, of “uncertain ambit”
, the boundaries of which have to be established “from case to case”
. Indeed, Butler-Sloss LJ described it as a difficult “not to say obscure” branch of the law of tort.

51. Although the courts prior to Douglas v Hello! were unable to set out the tort’s precise boundaries, it seemed as if its broad shape could at least be made out. In Barretts & Baird (Wholesale) Ltd v IPCS [1987] IRLR 3, Henry J stated that it involved “interference with the plaintiffs’ trade or business… [by] unlawful means… with the intention to injure [the plaintiffs]”. Other dicta also hint at the possible application of a defence of justification.

52. The tort was seen as having its origins in Quinn v Leathem. At 510, Lord MacNaghten considered the basis of Lumley v Gye:

“I have no hesitation in saying that I think the decision was right, not on the grounds of malicious intention – that was not, I think, the gist of the action – but on the ground that a violation of a legal right committed knowingly is a cause of action, and it is a violation of legal right to interfere with contractual relations recognised by law if there be no sufficient justification for the interference.”


This passage is open to be interpreted as suggesting that a defendant can be liable for “interfering” with contractual relations without necessarily being an accessory to any breach. It could therefore give rise to confusion, since if there was no breach of contract, it is clear, from the analysis of Lumley v Gye, that the only tort in this area which could give assistance is causing loss by unlawful means with the requisite intention.

53. Lord Lindley went even further at 535, however, saying that Lumley v Gye was an example of causing loss by unlawful means. This extraordinary conclusion neither reflected the reasoning of the court in Lumley v Gye, as discussed above, however, nor the analysis of the decision in Allen v Flood. More significantly, any possible analysis of Lumley v Gye on this basis was doomed to circularity: the act of causing another to breach a contract was only a wrong in Lumley v Gye because the court in Lumley v Gye had held that to do so was itself a tort! It is precisely this analysis, however, which it seems attracted many commentators to the, superficially attractive, “unified theory” of economic torts.

54. The potential for confusion as a result of these dicta in Quinn v Leathem was realised by the muddle resulting from GWK Ltd v Dunlop Rubber Co Ltd (1926) 42 TLR 376. GWK made motor cars and ARM made tyres. GWK contracted with ARM to fit all their new cars with ARM tyres and to exhibit them as such at trade shows. The night before a major motor show in Glasgow, employees of Dunlop, whilst Dunlop was aware of the contract between ARM and GWK removed the ARM tyres from two GWK cars on show and replaced them with Dunlop tyres

55. Although this may seem like a classic example of causing loss (due to the wrong publicity) by unlawful means (trespass to goods), Lord Hewart CJ, relying upon Lord MacNaghten and Lord Lindley from Quinn v Leathem, held that:

“the defendants… knowingly committed a violation of the ARM company’s legal rights by interfering, without any justification whatever, with the contractual relations existing between them and the GWK company… the defendants so interfered with the intention of damaging the ARM company and that the company [has] therefore been damaged.”
56. Lord Hewart CJ was probably diverted away from finding this to be a case of causing loss by unlawful means because of Salmond’s characterisation of that tort as intimidation: although this case was clearly not one of intimidation it nevertheless seems to fall precisely within the true tort of intentionally causing loss by unlawful means. Dunlop had achieved its nefarious objective more directly than by threats by directly interfering with GWK’s property thereby becoming liable to GWK for trespass to goods.

57. Although the action complained of was formulated in this way as interference with contractual relations in GWK v Dunlop, this was not widely welcomed. Sir Jeremy Lever QC, Means, Motives and Interests in the Law of Torts, in Oxford Essays in Jurisprudence (ed Guest (1961)) found the analysis to be unsatisfactory as it “ignores the importance of the means employed and over-emphasises the interest of the victim which is affected”.

58. In DC Thomson & Co Ltd v Deakin [1952] Ch 646 the law of economic torts was analysed in great depth. The judgment of Jenkins LJ has directed the course of the law ever since. He adopted, as a guiding principle, that Lumley v Gye extended to all interference with contractual relations by unlawful means. This, therefore, treated procuring a breach of contract as one species of a more general tort of actionable interference with contractual rights, as suggested above. DC Thomson v Deakin effectively invoked the unified theory.

59. The reasoning of the court here proceeded on the basis that no tort of causing loss by unlawful means existed. This is probably the central reason why the court went wrong in its judgment, as an analysis based upon on this tort is the best way of analysing the case. It also explains why the rationale behind what precisely constitutes unlawful means and what intention a defendant must have remained open until Douglas v Hello!. The Lumley v Gye principle was consequently extended by the courts, as discussed above, by the incorporation of the concept of direct/indirect interference with a contract as distinct from direct procurement of its breach. This provided the seeds for the arguments in favour of a unified tort to simplify difficult distinctions which in turn hampered the development of the law’s response to difficult facts which arose in a consistent, principled fashion. 

60. The unified theory – in an attempt to do justice on something of a case-by-case basis, significantly often at the interlocutory stage – overlooked the actual basis upon which the original two torts were reasoned and based. These two torts were not bound together by a common thread and could both apply to the same facts, but were nevertheless distinctly different and based upon different principles.

61. Nevertheless, in Merkur Island Shipping Corpn v Laughton [1983] 2 AC 570, 607 Lord Diplock said that for 30 years the judgment of Jenkins LJ in DC Thomson v Deakin had been regarded as authoritative and that no benefit was to be gained by “raking over once again the previous decisions”.

Summary

62. In summary, all that was truly clear prior to Douglas v Hello! was that a lack of consensus had dogged the development of all these economic torts. Even in Allen v Flood, which would be recognised by Lord Hoffmann as a landmark case, there is a lack of real agreement as to the state of the law between each of the various judgments. While Lord Watson at least attempted a broad analysis of the tortious liability involved, Lords Herschell, Shand and Davey did not even give their wholehearted support to Lumley v Gye, which will be recalled as the case which, in many ways, ‘started it all’.

63. Many commentators
 were keen to see a unified tort of intentionally harming another without justification. In Quinn v Leathem, Lord Halsbury, who dissented in Allen v Flood, capitalised on the uncertainty of the rationale in that case to avoid extending that decision to its logical conclusion i.e. the creation of an unambiguous tort of unlawful interference. Nevertheless many statements in Quinn v Leathem seemed irreconcilable with Allen v Flood and did seem to support the view that it is a tort deliberately to harm another without justification
.

64. As such, the tort of unlawful interference was often tagged on to other economic torts more as a safety net than a firm tort in its own right. This further fuelled a movement towards a unified tort and a drive to develop the necessary rationale for such an approach which could justify imposing liability for the same reasons in such a diverse range of cases. 

(C) THE DECISION IN DOUGLAS v HELLO!

65. The House of Lords’ decision with which we are primarily concerned in this note is known, in no small part due to its “celebrity” status, as Douglas v Hello!, but the Lords in fact dealt with three appeals together precisely in order to reappraise the economic torts and attempt to resolve much of the confusion which existed as described above. It is therefore worthwhile briefly to summarise the facts of each appeal before turning to examine their Lordships’ approach in detail.

Douglas v Hello!

66. In particular it is worth reminding ourselves of “the long road travelled”
 in the Douglas v Hello! proceedings.

67. As long ago as 20 November 2000, Buckley J granted an interim injunction restraining the glossy magazine ‘Hello!’ from publishing photographs of Michael Douglas and Catherine Zeta Jones at their wedding on 18 and 19 November 2000. Michael Douglas and Catherine Zeta Jones had signed an exclusive photograph deal with Hello!’s arch-rival OK!.

68. On 21 November 2000, Hunt J continued the injunction until trial or further order on the basis that the publication of the photographs would amount to:

a. Breach of confidence;

b. Malicious falsehood; and/or

c. Interference with contractual relations.

69. Hello! appealed against the injunction and the Court of Appeal (comprising Brooke, Sedley and Keene LJJ) unanimously allowed the appeal (Douglas v Hello! (No 1) 2001 QB 967 at 970). The Court of Appeal made its decision largely because it found that the balance of convenience favoured the magazine – but for its decision Hello! would have lost an entire issue of the magazine. 

70. The matter returned to the Court of Appeal twice on further interlocutory matters before it proceeded to trial.

71. The trial took place before Lindsay J over 25 days in early 2003. Lindsay J held that the photographic representation of the couple at their wedding had about it a quality of confidence but declined to find that there was an existing law of privacy under which the Douglases were entitled to relief. He rejected the claim for interference with contractual relations by unlawful means on the basis that Hello! lacked an intention to injure the claimants and that it could not be said that the Douglases had breached their contract with OK!.

72. The Court of Appeal rejected Hello!’s appeal in so far as it related to a claim by Mr and Mrs Douglas, but allowed the appeal against any award to OK! on the basis that OK! had no right to the benefit of any confidential quality vested in the couple or their photographs as a result of its deal with the Douglases but a mere exclusive licence. Hello!’s appeal in relation to the economic torts was dismissed on similar grounds to those relied on by Lindsay J in his first instance decision: Hello! had not aimed or directed its conduct at OK! and accordingly lacked the necessary intention to cause harm. The case proceeded to the House of Lords.

OBG v Allan

73. A and S, of Smith and Williamson, were appointed receivers of OBG in June 1992 under a floating charge. Once they took over its business it quickly became clear that it was insolvent and could not be saved. A and S did, however, negotiate settlement of a dispute with a major customer of OBG in which OBG alleged the customer owed it a significant sum. It ceased trading and a liquidator was appointed a month later. Long after the end of the receivership, OBG sued the receivers on the basis that, despite advice the receivers had received from their solicitor, their appointment had not been valid and that accordingly they had converted OBG’s land and chattels and, in relation to contracts they had managed after they took over OBG’s business, unlawful interference with its contract rights. At first instance, the trial judge held that the receivers were liable in damages for conversion and that OBG had a cause of action for interference with contractual relations. Quantum was left to be assessed at a later date. OBG argued that the receivers were responsible for the loss of several contracts and, particularly in relation to its major customer, in other cases had failed to realise the full value of other contracts. The Court of Appeal overturned the trial judge’s finding of wrongful interference with contractual rights. In the House of Lords, the claimants argued that the receivers were liable for the value of the contractual claims because they had committed either an economic tort or conversion.

Mainstream Properties Ltd v Young

74. Two employees of the claimant property company, in breach of their contracts, diverted a business opportunity to a joint venture in which they were interested. This was a breach of their contracts. The defendant, knowing of the employees’ duties but wrongly thinking that they would not be in breach facilitated the acquisition by providing finance. The company alleged that the defendant was liable for having wrongfully induced breach of contract.

75. The claimants in the three appeals considered together by the House of Lords therefore relied between them upon at least five different alleged wrongs which they alleged had caused them economic loss:

a. Inducing breach of contract.

b. Causing loss by unlawful means.

c. Interference with contractual relations.

d. Breach of confidence.

e. Conversion.

THEIR LORDSHIPS’ APPROACH

TWO SEPARATE AND DISTINCT TORTS
76. In relation to the economic torts, Lord Hoffmann delivered the leading judgment. He began by summarising the original development of the two distinct torts of inducing a breach of contract (from Lumley v Gye) and intentionally causing loss by unlawful means (the line of cases discussed above including Garret v Taylor, Tarleton v M’Gawley and through to Rookes v Barnard and J T Stratford & Son v Lindley). 

77. His Lordship held
 that to classify intimidation as being in any way distinct from intentionally causing loss by unlawful means was redundant. Intimidation – using words to interfere with the liberty of others by making threats – was only one way of interfering with the liberty of others so as to cause economic loss. It was accordingly part of a slightly wider tort.

78. He went on to draw the following four fundamental distinctions between inducing breach of contract (the classic Lumley v Gye tort) and intentionally causing loss by unlawful means:

	INTENTIONALLY CAUSING LOSS BY UNLAWFUL MEANS
	INDUCING BREACH OF CONTRACT (classic Lumley v Gye liability)

	Tort of primary liability.
	Tort of secondary liability.

D is only liable if and as a result of a “middle man” being primarily liable for having breach his contract with C.

	Requires the use of means which are independently unlawful; that is that they are unlawful under some other rule: CBS Songs Ltd v Amstrad Consumer Electronics plc [1988] AC 1013 and Unilever v Chefaro [1994] FSR 135.
	Means by which the breach of contract is procured need not be independently unlawful; it is only by the application of this tort itself that they become unlawful.

	Liability for intentionally causing loss by unlawful means does not depend upon the existence of contractual relations.
	Inducing breach of contract requires a pre-existing contract as its essence; otherwise there can be no breach induced!

	To intentionally cause loss by unlawful means, D must have intended to harm C (although normally his Lordship later found that this will most often be found as a direct consequence of D’s promotion of his own competing economic interests where that consequence is sufficiently certain as discussed further below).
	To induce a breach of contract, an intention to cause the breach of contract is both necessary and sufficient. It is irrelevant that D did not intend to harm C or to cause him loss.


79. These distinctions were such that the two torts must be treated distinctly and should not be seen as forming part of one more general “unified” tort.

80. Lord Hoffmann found further support for this view in the House of Lords’ decision in Allen v Flood. In Allen v Flood, he said, 

“the Law Lords who formed the majority…showed a clear recognition that Lumley v Gye… and causing loss by unlawful means are separate torts each with its own conditions for liability”.

81. Although as stated above there were a variety of shades of opinion expressed in that case, Lord Hoffmann found (drawing support for his view from Lord MacNaghten in Quinn v Leathem [1901] AC 495, 509) that the following passage of Lord Watson represents the views of the majority better far than any other single judgment delivered in the case:

“There are in my opinion, two grounds only upon which a person who procures the act of another can be made legally responsible for its consequences. In the first place he will incur liability if he knowingly and for his own ends induces that other person to commit an actionable wrong. In the second place, when the act induced is within the right of the immediate actor, and is therefore not wrongful in so far as he is concerned, it may yet be to the detriment of a third party; and in that case … the inducer may be held liable if he can be shewn to have procured his object by the use of illegal means directed against the third party.”

82. Their other Lordships agreed with Lord Hoffmann’s distinction between the two torts and his rejection of the “unified theory” bringing much needed clarity to precisely how to characterise cases in this area. Accordingly, there is no ‘hybrid’ or ‘halfway’ tort of interfering with contractual relations. Otherwise, as posited by Lord Nicholls
 the effect of the extension of Lumley v Gye is that a person who directly impedes performance of a contract by wholly lawful means (but has not induced its breach) and thereby inflicts damage on the claimant would be liable. Why should a defendant, acting wholly lawfully, be liable in such a case, although the use of unlawful means is a prerequisite of liability if he intentionally inflicts damage in any other way?

WHAT WENT WRONG?
83. The first seeds of confusion in this area were, his Lordship thought, sewn by the decision in Quinn v Leathem. Although that case must now largely be viewed as concerned with unlawful conspiracy alone, the judges made comments which can only be viewed as obiter regarding Lumley v Gye. This confusion, which arose from two specific passages offered a basis from which future tribunals could conclude that there may perhaps be one principle underpinning and consequently stretching both torts. 

 
“There is no reason why the same facts should not give rise to both accessory liability under Lumley v Gye and primary liability for using unlawful means. If A, intending to cause loss to B, threatens C with assault unless he breaks his contract with B, he is liable as accessory to C’s breach of contract under Lumley v Gye and he commits the tort of causing loss to B by unlawful means. The areas of liability under the two torts may be intersecting circles which cover common ground.”

Lord Hoffmann went on significantly, to give an example of where this may take place.

“This often happened in 20th century industrial disputes, where, for example, a union would use unlawful means (inducing members to break their contracts of employment) to put pressure upon the employer to break his contract with someone else who was the union’s real target.”

84. It is submitted that the overlap between the two torts was often found in such industrial disputes which, as noted above, were often fought most fiercely at the interlocutory stage (‘strike-busting’) and at quite short notice. This goes some way to explaining how such deeply ingrained confusion surrounding the torts could have developed. The overlap between the two torts lead to confusion between them which in turn blurred the boundaries of and obscured the basic rationale for each tort. These confusions were reaffirmed and extended by Lord Denning’s activist approach in Torquay Hotel and the Court of Appeal in Merkur Island Shipping Corporation v Laughton. In the words of Lord Nicholls – in so far as authorities suggest there may be an in-between tort of interfering with contractual relations “they should not now be followed”
.

HOUSE OF LORDS’ FORMULATION OF THE TORTS
INDUCING BREACH OF CONTRACT

85. In order to be liable for inducing breach of contract C must establish that:

(1)
D knew he was inducing a breach of contract

It is not enough to show that D ought reasonably to have known he was procuring an act or inaction which would be a breach. Lord Hoffmann endorsed
 Lord Denning’s conclusion in Emerald Construction Co Ltd v Lowthian [1966] 1 WLR 691 that “if the officers deliberately sought to get this contract terminated, heedless of its terms, regardless whether it was terminated by breach of not, they would do wrong. For it is unlawful for a third person to procure a breach of contract knowingly, or recklessly, indifferent whether it is a breach or not.”


This is in accordance with the general principle of law that a conscious decision not to inquire into the existence or otherwise of a fact is treated as equivalent to knowledge: this is not the same as gross negligence.


For Lord Nicholls
 knowledge of the contract is presupposed by intentional interference.

(2)
D intended to procure a breach of contract;


With knowledge of the contract D must proceed to induce the other contracting party to act, in Lord Nicholls’ view
, in a way that D knew was a breach of that party’s obligations under the contract. D need not intend to injure C.

Lord Hoffmann said that it was necessary to distinguish between “ends, means and consequences. If someone knowingly causes a breach of contract, it does not matter that it is the means by which he intends to achieve some further end or even that he would rather have been able to achieve that end without causing a breach.”
. 


However, “if the breach of contract is neither an end in itself nor a means to an end, but merely a foreseeable consequence, then in my opinion it cannot for this purpose be said to have been intended”
.

It is respectfully submitted that this analysis is potentially unhelpful, because the concept of “consequences” can merge with both ends and means when it is irrelevant. Better to ask whether the breach of contract is either the intended end itself or a necessary means of achieving that intended end. Consequently, if the breach of contract is not an end or part of an end in itself or the intended means of achieving that end, this is not enough to establish the requisite intention.

(3)
D’s inducements caused the contract to be breached as a matter of fact.

“If the torts are to be separated, then I think that one cannot be liable for inducing a breach unless there has been a breach”: Lord Hoffmann
, putting an end to any possibility of blurring Lumley v Gye liability into a tort of interfering with contractual relations.

INTENTIONALLY CAUSING LOSS BY UNLAWFUL MEANS

86. In order to be liable for causing loss by unlawful means, C must establish that:

(1) 
C has an economic interest in the actions of a third party;

(2)
D wrongfully interfered with those actions of the third party (the use of “unlawful means”);

(3)
D intended to cause C a loss by so interfering.

87. There are two significant areas of difficulty in defining the components of this tort, both of which are problematic because they are important for preventing the notion of “unlawful means” from getting out of hand and being used as a tool to regulate tough commercial competition
. Their Lordships were divided as to how best to prevent such an expansion but nevertheless agreed that the courts should not extend the common law, as desired by some commentators and adopted in other jurisdictions, to regulate competitive practises merely because they are perceived to be too hard or unfair. To decide how to encroach on the free market in this way would be usurping a role better left to Parliament and the Government’s regulatory bodies. 

88. At the heart of this difficulty is a tension between precisely what wrongful actions constitute “unlawful means” for the purposes of the action and the necessary intention that a defendant must have. 

“Unlawful means”

89. For the majority, lead by Lord Hoffmann with assistance from Lord Walker, acts against a third party amount to the tort of unlawful means if they would be actionable by that third party (were that third party to have suffered loss). Such acts could take the form of either threats or direct unlawful action (such as in GWK v Dunlop where the acts complained of should have been characterised as unlawful means). The threats will be unlawful, if they would have been directly actionable by the person threatened (as effectively some form of assault) if that person had suffered loss
. Accordingly Lord Hoffmann said that

“unlawful means therefore consists of acts intended to cause loss to the claimant by interfering with the freedom of a third party in a way which is unlawful as against that third party and which is intended to cause loss to the claimant”.

90. His Lordship used RCA Corporation v Pollard [1983] Ch 135 (the sale of bootleg records made at Elvis Presley concerts without the consent of “the King of Rock and Roll”, although a criminal offence, did not give rise to the action of intentionally causing loss by unlawful means in favour of RCA, since RCA was still at liberty to perform its exclusive recording contract with the Presley estate, albeit that contract would be less profitable), Isaac Oren v Red Box Toy Factory Ltd [1999] FSR 785 and Lonrho Ltd v Shell Petroleum Co Ltd (No 2) [1982] AC 173 (in which the claimant alleged that a criminal act constituted sufficient “unlawful means” to form the basis of the cause of action even though no private person could bring an action in respect of it) as illustrations of the sort of unlawful act unrelated to the loss claimed which should fall outside the tort.

91. In one of the most significant passages of his judgment, Lord Hoffmann used this reasoning to reiterate the common law’s historical reluctance to become involved in framing rules of “fair competition”
. He warned of “a danger” in providing “a cause of action based on acts which are wrongful only in the irrelevant sense that a third party has a right to complain if he chooses to do so”. Just as the courts have been reluctant in the field of intellectual property to invent rights not created by Parliament, it is not for the courts to create a cause of action out of a regulatory or criminal statute which Parliament never intended to be actionable in private law: hence he reiterated the decision in Lonrho v Shell. Alleged criminal behaviour in competition should be dealt with in accordance with the statute criminalizing that behaviour, not by the private law developing reasons why competitors could complain. 

92. It was not sufficient for Lord Hoffmann that there should be a causal connection between a wrongful act and the loss suffered by a claimant: for him it would be arbitrary and illogical to make liability depend upon whether the defendant has done something which is wrongful for reasons which have nothing to do with the damage inflicted on the claimant
.

93. Likewise Lord Walker argued for the same approach, justifying it as a more cautious incremental approach to be developed from established case law which, he felt, demonstrated the application of the principle of Lord Hoffmann adequately. His Lordship felt that although the concept of “actionability” could prove so flexible as to be of limited utility without sufficient context, he nevertheless felt that the case law provided such context. Lord Brown agreed with Lords Hoffmann and Walker that for a wrongful act to constitute “unlawful means” it must be “unlawful vis-à-vis the claimant”
.

94. Lord Nicholls approach was less stringent (and perhaps more satisfactory) as regards what constitutes unlawful means itself but his Lordship had to adopt a more stringent test of intention, since this, for him, is at the heart of the tort. It is the intention to cause harm which permits a wider view of what means can constitute unlawful means for the tort. For Lord Nicholls the purpose of the tort, as he saw it, is to provide a remedy where a claimant is harmed through the instrumentality of a third party. If a defendant then broke the law in any way so that a third party was used as an instrument to inflict harm on the claimant, doing so deliberately to harm a claimant then he would be liable and no arbitrary lines had to be drawn. It mattered not to the claimant whether or not the third party could bring an action. The expression “unlawful means” “embraces all acts a defendant is not permitted to do, whether by the civil law or criminal law”. Notwithstanding the logic of his approach the majority approach prevailed. In future the courts will find it far more difficult to allow expansion of the tort to cover novel means of causing loss
. 

“Intention”

95. In the House of Lords all agreed that motive was irrelevant in determining whether a defendant intended to cause loss to the claimant. However, whereas Lord Nicholls decisively came down in favour of a narrower view of what could constitute that intention, Lords Hoffmann and Walker favoured a wider view, seeming to suggest
 that a defendant could be taken to have intended the inevitable consequences of their unlawful means.

96. Lord Hoffmann said that there must be “intention to cause loss”. The ends which a defendant must have been intended for this cause of action to lie against him are therefore different from the tort of procuring a breach of contract. However, in a curious passage which could have wide-reaching ramifications, Lord Hoffman added:

“In both cases [i.e. procuring breach of contract and intentionally causing loss by unlawful means] it is necessary to distinguish between ends, means and consequences. One intends to cause loss even though it is the means by which one achieved the end of enriching oneself. On the other hand one is not liable for loss which is neither a desired end nor a means of attaining it but merely a foreseeable consequence of one’s actions.”

97. Although his Lordship seemed to rule out foresight of probable loss as a result of the unlawful means deployed as being sufficient he could have gone further in expanding upon precisely how we may distinguish between losses which represent means and consequences of a wrongful act. 

98. Lord Nicholls’ statement that “the defendant must intend to injure the claimant” [his Lordship’s emphasis] suggests that a defendant must in some way have targeted the claimant. This would be consistent with Lord Nicholls’ rationale for the tort, that defendants who are liable for the tort use a third party as an “instrument” to harm the claimant. As the tort requires the claimant to have effectively been “struck at” through others (which is why his Lordship could take a wider view of what amounted to “unlawful means” – how does not matter), the claimant must have been a focussed object of the defendant’s actions.

99. In order to identify the real implications of the court’s decision on intention, however, it is necessary to delve into Lord Hoffmann’s treatment of the facts in Douglas v Hello!.

100. Senor Sanchez Junco, the controlling shareholder of Hello!’s Spanish holding company, who took the decision to publish, said that Hello!’s intention was not to inflict harm on OK! but merely to defend itself against the harm it might suffer on account of having lost the exclusive to OK! Rather than acting in revenge against OK!, despite losing the exclusive, he said that he wanted to publish an edition to interest his readers as the wedding would capture the public’s imagination. Lord Hoffmann decided that since the injury inflicted on OK! in order to achieve his end of keeping up his sale was simply the other side of the same coin, Hello! had the intention necessary for the tort. This was referred to in argument in the House of Lords as “flipside intention” as the loss inflicted on OK!, by destroying their exclusive with a spoiler, was the flipside of Hello! attaining its desired goal.

101. The effect of not permitting the court to find the requisite intention in this way in a case of “flipside intention” was

“to enable virtually anyone who has used unlawful means against a third party in order to injure the claimant to say [cynically] that he intended only to enrich himself or protect himself from loss”.

102. By implication, and perhaps surprisingly, Lord Nicholls appeared to agree with this, notwithstanding his narrower view of the intention necessary. Although he did not expressly deal with Hello!’s intention in his judgment – neither he nor Lord Hoffmann in fact needed to as they both decided Hello! had not used unlawful means – he did state that

“I add one explanatory gloss…where a defendant seeks to advance his own business by pursuing a course of conduct which he knows will, in the very nature of things, necessarily be injurious to the claimant. In other words where a loss to the claimant is the obverse side of the coin from gain to the defendant. The defendant’s gain and the claimant’s loss are, to the defendant’s knowledge, inseparably linked. The defendant cannot obtain the one without bringing about the other. If the defendant goes ahead in such a case in order to obtain the gain he seeks, his state of mind will satisfy the mental ingredient…” 

103. Although this is preferable to the analysis below in the Court of Appeal, as a result of which it concluded that a defendant must have as its aim or purpose causing harm to the defendant, their Lordships, with respect, perhaps go too far. One can conclude that a defendant intended the result of an action when that result is not its aim or purpose without having to make the apparent assumption that it was intended because it was inevitable: a better resolution of Douglas v Hello! would perhaps have been a finding of fact, based upon the inevitability of the loss, that Hello! intended the loss caused. This is particularly so when it is considered that the fact that a defendant intends to target a claimant is fundamentally important to the basis for the tort: as Lord Lindley asserted in Quinn v Leathem “the intention to injure the plaintiff…disposes of any question of remoteness of damage”.

104. This finding of “flipside intention” therefore poses real questions about how courts in future are to determine what loss is “inevitable” as a result of the means employed to achieve a defendant’s primary intention so as to constitute “flipside intention”. What precisely does “inevitable” mean? It does not even appear that the defendant must have knowledge of this inevitability. Although Lord Nicholls’ speech seems to suggest that a defendant must have such knowledge, which would be a sensible limiting requirement it is not apparent that Lord Hoffmann was in any way concerned with what Hello! knew of the inevitability of the impact of its intended action.

105. It may of course be that a finding of “flipside intention” is so close to a direct intention to cause the loss that there is a distinction without a difference. Nevertheless, there should be real concern that the court’s language and method of reasoning will in future be used to justify extension of the tort to a wider variety of instances where no loss is even contemplated by the defendant. This is particularly so where the majority of judicial opinion prior to the decision favoured the need for targeted rather than simply inevitable harm. 

106. Such an expansive approach could catch within the tort a much wider spectrum of competitive commercial activity, making action taken in the context of more complicated networks of contractual relationships especially onerous. It could also prove a problem for those wishing to take industrial action; there, even though those taking action may be targeting an employer, it is surely at least arguable that it will have an inevitable impact on commercial partners, customers and third parties. It was precisely for fear of this that Henry J rejected inevitable victims as falling within the scope of liability in Barretts & Baird (Wholesalers) Ltd v IPCS.

107. Consequently, although their Lordships may have expressly been keen to close the door on an expansive approach to the economic torts and the ability for them to be used to in response to unfair competition rather than just “uncivilized” behaviour, they may have left the door on the latch.

THE CONCLUSION OF THE OTHER APPEALS

108. Applying his new formulation to the appeal in OBG v Allan, Lord Hoffmann held that the case amply demonstrated the dangers of a broad reading of the individual torts, finding that it was “plain and obvious” that there was no breach of non-performance of a contract (and therefore no possible liability for procuring a breach of contract) and the simple fact that the receivers had been invalidly appointed (of which they had been unaware due to their poor legal advice) meant that their acts did not constitute unlawful means.

109. Mainstream v Young failed as a result of the trial judge’s factual finding that there had been no procurement of a breach of contract.

PRACTICAL IMPLICATIONS

110. The House of Lords separated inducing breach of contract from intentionally causing loss by unlawful means and rejected a long stream of authority for a unified tort. This should lead to fewer cases, such as OBG, in which claimants cherry-pick the most favourable features of each tort and ignore the specific limiting features of each.

111. The House of Lords unanimously rejected the expansion of the economic torts into a more general form of liability for interfering with contractual relations. Liability for the two torts of procuring breach of contract and intentionally causing loss by unlawful means arises where a person has the necessary intention in each case which depends upon a subjective test.

112. Although dicta and reasoning of a number of the leading cases were criticised, their Lordships did not criticise the result of any decision save that to allow Millar v Bassey to go to trial. It is likely that each of the torts will now be kept strictly within its own boundaries, save that there is some prospect of potential expansion of the tort of causing loss by unlawful means by arguing for a liberal interpretation of when the court can conclude that loss is intended because it is the “inevitable” result of an admitted intended aim of the defendant.
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