Bermuda Court of Appeal review cross-border insolvency issues between the Cayman Islands and Bermuda

An article examining PriceWaterhouseCoopers (exempted partnership 7420) v. (1) Saad Investments Company Limited (in official liquidation) and (2) Singularis Holdings Ltd (in official liquidation).  Civil Appeal No. 7 of 2013
by
Marcus Staff - Practising barrister at XXIV Old Buildings with specialism in cross-border insolvency issues who appeared for the successful appellant in the leading English case, Rubin v. Eurofinance SA [2013] 1 AC 236 (UKSC)


Factual background
1. Each of the respondents in the appeal (SICL and SHL) is a company incorporated in the Cayman Islands where the court has made orders to wind it up and appoint a liquidator.  Both companies operated as part of the same business group.  The appellant (PWC) is registered as an exempted partnership in Bermuda and had, through its branch offices in Dubai, been the auditor of both companies:
  nothing in the judgment under review indicates that PWC has any other or relevant connection with the Cayman Islands.
2. The liquidators of each company have said there is a very large unexplained difference between what the company owes and what it has.  They want to inspect documents about its affairs which PWC has from being its auditor but which are not the company’s property.  The documents are audit working papers.  The liquidators say these documents are critical to their investigations aimed at finding out what the company’s assets are, including claims it might have against others.

Legal landscape
Statute
3. If a company is being wound up in the Cayman Islands its court has a statutory power to order any person who was one of its professional service providers to transfer or deliver up to the liquidator any documents “belonging to the company” and may issue a letter of request for the purpose of seeking the assistance of a foreign court in obtaining the evidence from a person outside the jurisdiction:  Cayman Islands, Companies Law 2012 (revision), section 103.
4. Therefore the liquidators of SICL and SHL could not have obtained assistance from the Cayman court because the documents they want produced to them belong not to the debtor company, but to the auditors.  In other words even if PWC could have been validly served under Cayman law the court could not have made the production order because its power is limited to ordering the production of documents belonging to the company.

5. Where a company is being wound up in Bermuda the court has a statutory power at any time to summon any person to produce books or papers in his custody or power relating to the debtor company:  Companies Act 1981, section 195.  The statutory power in Bermuda is therefore broader than its equivalent in Cayman so it would appear that if a Cayman company is being wound up in Bermuda its court could make a section 195 order under its Act.
Common law
6. An issue was considered whether or not as a matter of common law the Bermuda court has inherent jurisdiction to make an order against a person in the situation of PWC to produce the documents in aid of the Cayman Islands’ winding up.  The main authorities relied on for this, were:  In re HIH Casualty [2008] 1 WLR 852 (HL) and Cambridge Gas [2007] 1 AC 508 (PC).

A plan
7. In view of the legal landscape the Cayman liquidators of SICL and SHL appear to have drawn up a plan of campaign to obtain the production order against PWC in Bermuda.  The plan entailed taking the following steps –
(1) The liquidators of SICL would petition the Bermuda Court to make an order to wind up the company there too (viz., ancillary winding up) and to appoint local liquidators who could then apply (ex parte) for an order under section 195 requiring PWC to produce documents belonging to it about SICL and subsidiaries; and
(2) The liquidators of SHL would make an originating application to the Bermuda at common law for them to be recognised and make an application (ex parte) for an order under the inherent jurisdiction corresponding in terms to the one SICL had applied for.  Thus they decided to follow a purely common law route.
The problems
8. If the Bermuda court had jurisdiction to make an ancillary winding up order of SICL it would also have had powers available to it under the Bermuda Companies Act including, in principle, section 195 because it would have had jurisdiction over both the subject matter (viz., the bankruptcy proceedings of the debtor company) and the defendant (PWC).   Therefore, if the Bermuda court did make a valid winding up order it could have ordered PWC to produce its own documents for inspection.
 

9. The Cayman liquidators of SHL faced the problem, that in the absence of a winding up order, it was in effect requesting the Bermuda court to make an in personam order against PWC in aid of proceedings in a foreign court which did not have personal jurisdiction over it:  in other words, the Cayman court had jurisdiction over the subject matter but it did not have it over the person, whereas the Bermuda court had jurisdiction over the person but not the subject matter.  An issue for consideration was therefore whether or not there are special rules that apply in cross-border insolvency that could be identified and applied to overcome the problem:  see question 3 in paragraph 13, below.

What happened next?
First instance
10. The plan of campaign was pursued.  SHL made the recognition application and sought a production order at common law on 12th February, 2013.  SICL successfully petitioned for the ancillary winding up order and local liquidators were appointed, and then, on 13th February 2013, made an application for a production order under section 195.  The applications were heard together ex parte on 4th March, 2013.  There appears to be no reason why SHL could not have taken identical steps to SICL, and vice versa.  

11. The campaign succeeded on both limbs at first instance when the Chief Justice of Bermuda – (i) made an order in the terms sought under section 195 in SICL’s application; and (ii) made an order under the inherent jurisdiction of the court and/or common law and/or section 195 in SHL’s application.  PWC made applications for the orders to be set aside but these were refused by the Chief Justice on 15th April, 2013 and so it appealed.
Appeal
12. On appeal the court (Zacca P, Bell JA and Auld JA) unanimously held that the SHL order should be aside but the majority upheld the SICL order.  In a dissenting judgment Auld JA said the SICL order should be set aside too and gave different reasons from the majority why the SHL order should be set aside.
13. The issues in the appeal seem to have come down to the following questions –
(1) Did the Bermuda court have jurisdiction to make the ancillary winding up order of SICL? 
(2) If the Bermuda court had jurisdiction to make the ancillary winding up order, did it also have the power to make the order under section 195?
(3) If the Bermuda court recognised the Cayman liquidators of SHL, did it have jurisdiction to make the production order at common law?
The ancillary winding up order of SICL
14. PWC did not know about the winding up order until it was served with the section 195 orders that had been obtained ex parte.
  It had sought an order to extend time in which to challenge the winding up order but this had been refused by the Court of Appeal.
  Nevertheless, on appeal PWC challenged the validity of the original winding up order in an amendment to its Notice of Appeal.  SICL responded that the amendment was an abuse of process and contempt of the earlier refusal to extend time; and, that in any event the decision in PWC Bermuda v. Kingate Global Fund Ltd [2011] Bda LR 32 (CA) precludes a party resisting an order that could be made only in the course of a winding up (such as under section 195) from challenging it on the ground that the winding up order should not have been made.  
15. The Court of Appeal acknowledged that PWC’s challenge added by way of amendment would be relevant only if it did not succeed on other grounds of appeal, so it stood the issue over for argument until such time as PWC might have failed on those other grounds which could, in the event of success, have disposed of the entire appeal: see the judgment of Auld JA at [6] and [7].  Despite the Court of Appeal’s decision to stand over the new argument, the majority (Bell JA, with whom Zacca P agreed) disposed of it for reasons which Auld JA explained he thought were mistaken.  The difference in the approach of the majority and Auld JA is set out under the next heading.

Did the Bermuda court have the power to make the production order under section 195? 
16. PWC’s argument was that on the terms of the relevant Act a section 195 order can be made only in respect of a company which was engaged in or carrying on business or had a place of business in Bermuda, and, that as neither SICL nor SHL had done anything which fulfilled these preconditions, the court did not have the power to make the section 195 order:  Auld LJ agreed with this powerful argument and held the order made under section 195 was ultra vires for the reasons given by PWC:  see [3].  However Bell JA held that because the reason PWC gave why the court did not have jurisdiction to make the section 195 order could also be deployed as a reason why the winding up order should not have been made, PWC’s argument must fail.  

17. The rule which the majority’s decision expresses, is, that a party may not ever challenge an order made in the course of a winding up if the grounds for challenging the subsidiary order could also be deployed to challenge the primary winding up order.  Bell JA, in reaching his decision, relied on something said by Chadwick LJ in Re Mid East Trading Ltd [1998] BCC 726 (CA),
 which was that that a winding up order cannot be impeached in the context of an application made under it. However, pace Bell JA, this does not mean that a party is precluded from challenging a subsidiary order only because it is arguable that for the same reasons the winding up order should not have been made:  so it seems that the rule laid down by the majority in the case under review is without precedent, so novel.
18. Because of the way in which the majority decided PWC’s challenge to the section 195 order, they, unlike Auld JA, did not engage with the real issue for decision, which was whether or not the production order was ultra vires.
  If PWC had succeeded in persuading the majority that the section 195 order was ultra vires then (if necessary) it could have argued, that at least as a matter of simple logic, the winding up order should not have been made, i.e., because it was ultra vires for the same reasons as the section 195 order.
Did the Bermuda court have jurisdiction to make the production order at common law?
19. It has already been explained above that the Chief Justice found he could make the SHL order at common law under the court’s inherent jurisdiction.  In seeking to uphold the first instance judgment the respondents relied on Cambridge Gas as authority for the propositions, first, that the underlying principle of universality is given effect by recognising the person who is empowered under foreign bankruptcy law to act on behalf of the insolvent company.
  Secondly, that even though it is doubtful whether foreign assistance could take the form of applying provisions of the foreign insolvency law which form no part of the domestic system, the domestic court must at least be able to provide such assistance by doing whatever it could have done in the case of a domestic insolvency, because the purpose of recognition is to enable the foreign office holder or the creditors to avoid having to start parallel insolvency proceedings and to give them the remedies to which they would have been entitled if the equivalent proceedings had taken place in the domestic forum.
  
20. The respondents contended it followed from these propositions that once the Bermuda Court had “recognised” the Cayman liquidators it could give assistance by applying the court’s power under section 195 by analogy.  Bell JA was not persuaded by this argument because, he said, there is no basis on which it can be maintained that the statutory assistance under that section can be applied in circumstances where the Bermuda 1981 Act has no application, which it has not because there was no sufficient connection between the auditors and Bermuda:  see paragraphs [50] to [52].
  At this point Bell JA came close to identifying the real problem faced by the Cayman liquidators of SHL from the outset, which is that the Cayman court has jurisdiction over the subject matter and not the person, whereas the Bermuda court has jurisdiction over the person and not the subject matter.  Auld JA’s comprehensive analysis is briefly outlined in paragraph 30 below,
 but first, a different view of the issues arising in the case under review is identified and discussed with the objective of exploring the interaction between the idea of universalism
 in cross-border insolvency and established rules at common law about the recognition and enforcement of foreign judgments:  see paragraphs 21 to 29, below.
A different view?

21. On the facts of Cambridge Gas a United States Bankruptcy court had made an order vesting the registered shares issued by the debtor, which was an Isle of Man company, in the US creditors' committee and sought assistance from the Isle of Man court to enforce it.  Until Cambridge Gas there was no question but that under the choice of law rules of the Isle of Man all foreign judgments fell to be classified in only one of two ways, as either in personam or in rem.  If the US order was classified as a judgment in personam it could not be enforced at common law because the registered shareholder was not subject to the personal jurisdiction of the US court because it had not submitted to it;
 and if the US order was classified as a judgment in rem it could not be enforced because the shares were located in the Isle of Man.  Accordingly the shareholder argued that the order had to be classified in one or other of these ways, and, that on the basis of long established authority, the Isle of Man court should refuse to enforce the US order because the US court did not have personal jurisdiction over the shareholder (in personam) or territorial jurisdiction over the shares (in rem) and therefore had no jurisdiction to make it.
  The same principles would have applied in England:  see Dicey, Morris & Collins 15th Edn., Rule 43.
22. However, Lord Hoffman held that the US court's order was neither in personam nor in rem but in a distinct category of foreign orders made in proceedings for the collective execution of rights which have been admitted or established, viz., he held there was third category
 relating specifically to foreign bankruptcy and insolvency proceedings in respect of which the Isle of Man court could prima facie grant assistance.
  In Rubin the majority in the Supreme Court held that the US Court's order in Cambridge Gas was in fact an in personam order and that therefore there was no basis for the recognition of the order of the US court (Lord Collins at [132]) from which it follows, that, at least as a matter of English common law, the special third category of foreign judgment identified by the Privy Council in Cambridge Gas does not exist.
23. Hypothetically (for the sake of discussion and analysis) if it is supposed, first, that Cambridge Gas is no longer good authority in Bermuda; secondly, that Bermuda’s choice of law rules on the recognition and enforcement of judgments at common law are the same as those of England and Wales; and, thirdly, that the Cayman court had a power identical to section 195 and made a production order against PWC: then 

(a) the order could not have been enforced in Bermuda because, properly characterised, it would have been an in personam order made by a foreign court without jurisdiction over the defendant; and, if so 
(b) it would seem startling that the Bermuda court could make an order against a defendant in aid of proceedings in a foreign court which has no jurisdiction over the defendant and this is precisely what the Cayman liquidators of SHL were in effect asking the Bermuda court to do.  
The purpose of this postulation is, therefore, to emphasise it may be contended that the real underlying issue in the case under review (in relation to the SHL order) seems to be about enforcing the order of a foreign court with jurisdiction over the subject matter but not the defendant - in which case the finding in Rubin that Cambridge Gas was wrongly decided, and why, is of direct relevance.
24. There is an argument, which does not appear to have been raised in the case under review, that the correct rule of precedence is that where the House of Lords (viz., the UKSC) has held that a Privy Council decision on a point of common law was wrongly decided and explained precisely why, then a court in a jurisdiction of which the Privy Council is the final court of appeal (such as Bermuda) and which has the same rules of common law, is bound to follow the later decision:  see Will v. Bank of Montreal [1931] 3 DLR 526 at 536 – 537: Canadian court choosing between an Australian Privy Council appeal conflicting with a subsequent House of Lords judgment.  If this is the rule of precedence that should be applied in Bermuda
 then it might have been argued that the true effect of granting the relief sought by SHL’s liquidators would have been to contravene the common law rule confirmed in the dominant authority, namely Rubin, and perhaps it should therefore have been refused on this additional ground.
25. The true effect seems to have been obscured by the peculiar fact that the Cayman court would not have had the power to make an order equivalent to the section 195 order which the liquidators were seeking to uphold.   The crucial point is, however, that even if the Cayman court had had the power and exercised it, the order would have been treated as a nullity in Bermuda:  not only because PWC was not subject to the jurisdiction of the foreign court but (arguably) also because such a judgment would not have been for a debt or definite sum of money.
  The approach taken by the SHL liquidators to cross-border assistance was seductive because no Cayman order had been made which meant that the question of that court’s personal jurisdiction over PWC did not seem to be relevant, even though it was.
  The relevance may be demonstrated by resort to the hypothesis (set out above) which produces the conclusion that even if the Cayman court could have made the same order as the Bermuda court it would not have been enforced.   Once that is appreciated it may be seen that the idea of universalism in the form propounded by Lord Hoffmann in Cambridge Gas on which the SHL liquidators relied (see paragraph 19 above) was of no more assistance to them than, in the light of Rubin, it would have been to the US court and creditors’ committee in Cambridge Gas.
26. In summary it appears to have been arguable that the SHL order might have been overturned on the additional ground suggested in this note.  An incidental question that arises is whether there was there any other way in which the SHL liquidators could have obtained the relief they wanted.
SHL’s other options
27. In civil law in England a person may refuse to let another see copies of his documents
 or state what information these contain unless he is under a duty so to act, which in a wide variety of situations he may be, e.g., because he has previously agreed to it, or because of his relationship with another person;
 where he is or might be a claimant or defendant, in proceedings with disclosure rules; where he is a compellable witness able to give evidence about facts in issue in a dispute between third parties in England,
 or abroad;
 where he is a trustee,
 or he can identify a trustee
 or missing trust  fund;
 or, where he has come under a duty to assist because he has, maybe innocently, become mixed up in the wrong doing of another and unless he provides what is sought the party claiming he has been wronged cannot identify whom to sue
 and/or obtain particular important information he needs to do so.
  The list is longer than this, but the duty in question always arises only in specific situations, and it might arise at common law or in equity, or under a statutory power normally procedural in nature such as a production order like section 195.  Let us assume that more or less the same rules exist in the laws of Bermuda.

28. On that assumption, where such a disclosure order is sought for the purposes of proceedings abroad it will be made only if the domestic court has jurisdiction over both the defendant and the subject matter of the dispute:  see the comments of Hoffmann J in Mackinnon v. Donaldson, Lufkin and Jenrette Corpn. [1986] 1 Ch. 482 at 493C.  The jurisdiction to give assistance might be statutory such as under the Evidence (Proceedings in other Jurisdictions) Act 1975 (c.34) or equitable such as in relation to Norwich Pharmacal and trust disclosure, but in every case the domestic court must have subject matter jurisdiction:  which it has only where it is seised of a claim to enforce a duty in proceedings in respect of which it has the authority to make substantive judgments, which happens only if there is a legitimate dispute in a cause or matter cognisable under domestic law.  
29. Ancillary winding up proceedings in Bermuda would have met these requirements, but if without such proceedings SHL wanted to obtain an order in that place for PWC to produce the audit working papers it would have had to make a different claim to enforce a duty to produce the documents, perhaps of the sort identified in paragraph 27 above (if it could fulfil the necessary requirements to do so).  In short, it simply was not sufficient that there were foreign proceedings and that PWC was prima facie subject to the jurisdiction of the Bermuda court only because it was in the territory.  
The judgment of Auld JA
30. In brief summary, Auld JA held that the Supreme Court’s ruling in Rubin has overtaken (inter alia) Cambridge Gas which is in any event clearly distinguishable on its issues, relevant law and facts from the case under review.
  He went on to say in trenchant terms that for a Bermudian judge to disregard the jurisdictional limits laid down by statute would amount to legislating from the bench:  see [46].  In other words, even if there is a common law principle of assistance, it cannot be deployed in substitution for or in parallel with the jurisdictional limits set by statute.

How far does common law go?
31. The late eighteenth and early nineteenth century authorities show that in England it has long been the case that at common law the superior title of foreign officers to the insolvent’s estate, as representatives of a collective proceeding for the benefit of all the creditors, will be recognised and upheld over the claims of local creditors with the objective of protecting and preserving assets in England.  However, the scope of the common law never extended nearly as far as the relief which the legislature has made available to office holders, like the relief available under provisions such as section 195, i.e., this type of relief is wholly statutory and has no foothold in the common law which feeds into the analysis of Auld JA in the case under review.
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� 	CA Judgment, Bell JA at [52]


� 	More generally the background includes the following facts:  the companies are both being sued in the Cayman Islands by Ahmed Hamad Algosaibi and Brothers Company (AHAB) which claims SHL holds or held assets on trust for AHAB and that SHL and SICL were used by an individual named Maan Al-Sanea as vehicles to defraud it.  The companies are defending the claims.  AHAB has obtained a USD9.2 billion freezing order against SICL, SHL and others which shows the Cayman Court has concluded the plaintiff has at least a good arguable case that a very large scale cross-border fraud has been perpetrated on it and that SICL and SHL were involved  


� 	Cf. the combined appeals Rubin v. Eurofinance SA and In re New Cap Reinsurance Corp. v. Grant [2013] 1 AC 236 (UKSC)





� 	(1) The way in which the case was decided on appeal has given rise to an odd issue about this concerning the jurisdiction to make a winding up order and to make a section 195 order:  see paragraphs 14 to 18 of the main text; (2) A subsidiary question not considered in this note is that if the Bermuda court had the power to make the production order should it have made a full or limited order in view of the fact that the court of the main proceedings (Cayman) could not have made the same order?   This is because it does not directly relevant to the main questions discussed in the note.





� 	This was the apparently unchallenged position of PWC Exempted in the Court of Appeal:  see Bell JA at [5] and [26]


� 	Judgment of Bell JA at [5]


� 	Which was relied on in Kingate


� 	Thus, there seems to have been an unfortunate confusion among the Court of Appeal judges about the order in which they had decided to take the issues at the start of the hearing:  this is explained by Auld JA


� 	Cambridge Gas at [20], Lord Hoffmann


� 	Cambridge Gas at [22], Lord Hoffmann


� 	The connection between SICL and Bermuda seems to have been no better than SHL’s connection and so if SHL had troubled to obtain a winding up order the majority would have upheld a section 195 order in its favour as it did for SICL


� 	There is no substitute to reading the judgment to appreciate its full force


� 	The heart of the idea of universalism is the objective that “administration of multinational insolvencies by a leading court applying a single bankruptcy law”: Jay Westbrook, “A Global Solution to Multinational Default” (2000) 98 Mich L Rev 2276, 2277 which in England has become what is called by specialists “modified universalism” which comes down to a principle or aspiration that English courts should, so far as is consistent with justice and public policy, co-operate with the courts in the country of the principal liquidation to ensure that the company’s assets are distributed to its creditors under a single system of distribution (see HIH, Lord Hoffmann at [30]), i.e., that there should be a single bankruptcy in which all creditors are entitled and required to prove (see Cambridge Gas, Lord Hoffmann at [20]).  In Rubin Lord Collins said that in English law the idea represented only a trend (at 16])


� 	By taking a relevant step in the proceedings, by agreement, by presence or personal service in the US jurisdiction


� 	Incidentally, the shareholder might also have argued that enforcing the order infracted the rule in Antony Gibbs & Sons v La Société Industrielle et Commerciale des Métaux (1890) 25 QBD 399, (CA) that a discharge from any debt or liability under the bankruptcy law of a foreign country outside the United Kingdom is a discharge therefrom in England if, and only if, it is a discharge under the law applicable to the contract.  The argument would have been that the shareholder was in a contractual relationship the company with which the US order interfered.  See also Global Distressed Alpha Fund 1 Ltd Partnership v PT Bakrie Investindo [2011] 1 WLR 2048 (EWHC)


� 	See the analysis of this in Pattni v. Ali [2007] 2 AC 85 (PC, Isle of Man appeal) in which Lord Mance identified the third category


� 	The assistance is referred to as prima facie because Lord Hoffman said its grant was limited by considerations of justice and public policy and he said the Board doubted that the requested court could grant assistance which formed no part of its domestic law, moreover the grant of assistance was discretionary


� 	Or if the Bermuda court were simply to decide that the decision in Rubin is correct


� 	At common law a foreign judgment in personam will be enforced only it is for a debt or a definite sum of money, which the Cayman order would not have been:  see Dicey, Morris & Collins 15th Edn., Rule 42


� 	At least according to the analysis in this note


� 	Or which are in his possession and under his control


� 	Eg Company/shareholder; principal/agent; debenture holder/receiver; partner/partner


� 	In England under a third party disclosure order (CPR r. 31.16) or a witness summons (CPR r. 34.2)


� 	The Evidence (Proceedings in other Jurisdictions) Act 1975 (c.34)


� 	Schmidt v. Rosewood Trust Ltd [2003] 2 AC 709 (PC)


� 	Murphy v. Murphy  [1999] 1 WLR 282


� 	Bankers Trust v. Shapira [1980] 1 WLR 1274; Arab Monetary Fund v. Hashim (No. 5) [1992] 2 All ER 911


� 	Norwich Pharmacal Co v. Customs & Excise Commissioners [1974] AC 133


� 	Carlton Film Distributors v. VCI [2003] FSR 47; Aoot Klamneft v. Denton Wilde Sapte [2003] FSR 47; Mitsui v. Nexen Petroleum [2005] 3 All ER 511; R (on the application of Mohamed) v. Secretary of State for Foreign and Commonwealth Affairs [2008] EWHC 2048 (Admin)


� 	Obviously this note contains an alternative view, without wishing to detract from the full force of what Auld JA said


� 	The tension between common law and statute in this general context was discussed in some detail in the (unresolved) dispute between the members of the House of Lords in HIH.  The case concerned whether or not English liquidators in an ancillary winding up should remit assets gathered in England to the main jurisdiction, Australia, where priorities among creditors ranked differently.  All five members of the House of Lords panel agreed this could (and should in all the circumstances) be done under the special power in the Insolvency Act (section 426) which may be exercised in favour of designated territories, including Australia:  the unresolved dispute was about whether or not this could also have been done under the common law.  Lords Scott and Neuberger said the bounds of the jurisdiction were described by and limited to statute, but Lords Hoffman and Walker disagreed, whereas Lord Phillips did not commit either way on the point:  and so the dispute was unresolved.
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