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Overview



1. Introduction

• Traditional position and orthodoxy

• Post-codification world –– unexplored opportunities?

• Our own experience: A v B [2023] EWCA Civ ???



2. The Orthodox Position

•  The special position of directors in commercial law

•  The rules pertaining to fiduciaries
• Keech v Sandford
• Aberdeen Railway Co v Blaikie Bros

•  The strict application of the rules
• Bhullar v Bhullar
• Industrial Developments v Cooley
• Re Allied Business



2. The Orthodox Position

•  Codification of the rules
• s. 175 CA 2006
• s. 177 CA 2006

•  Relaxation of the rules along with codification?
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3. Potential Defences

•  Assume no recourse to Duomatic type defences

•  Our case: the potential for new law in the pipeline

•  s. 1157 CA 2006

•  s. 175(4) and s. 177(6) CA 2006



3. Potential Defences



3. Potential Defences: Section 1157 

•  The statute itself: underused?
•  Availability
•  Standard of review?
•  Summary judgment?
•  Analogy with section 61 of the Trustee Act 1925



3. Potential Defences: 
Reasonably likely to give rise to a conflict?

•  What does this mean?
•  Relationship to pre-codification principles
•  Paucity of authority
•  Our case
•  Divergent approach in other jurisdictions

• Peso Silver Mines v Cropper



4. Key Takeaways

•  While directors’ duties appear strict, there are still significant areas of 
uncertainty in the law, particularly post-CA 2006.

•  In particular, s. 1157 CA 2006 is an untapped well for relief
•  Possible flexibility with informal companies
•  Caveat emptor: no sign of regression from substantive orthodoxy.
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