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Conspiracies and cockups in the course of litigation: do
litigants, lawyers,and funders have herd immunity?

Daniel Warents and Harry Samuels




Overview

1. Judicial proceedings immunity: origins and introduction.
2. Nature of JPI: rejection of “justificationism”.

3. Modern incursions into the immunity. Claims by clients against their own lawyers and expert
withesses.

4. What counts as a judicial proceeding for these purposes?

5. Who is covered by the immunity?

6. |Is the commencement of proceedings covered by the immunity?
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Judicial proceedings immunity

Origins and introduction
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Brief overview

* The nature of judicial proceedings immunity: what does it say on the tin?
* The ‘core immunity’

« Origins in relation to defamation:
— Cutler v Dixon (1585) 4 Co Rep 14
— Munster v Lamb (1883) 11 QBD 588

« Expansion:
— Marrinan v Vibart [1963] 1 QB 528 (conspiracy to give false evidence)
— Watson v M'Ewan [1905] AC 480 (breach of confidence)
— Crawford v Jenkins [2014] EWCA Civ 1035 (harassment claim)

« But what are its boundaries? Where do the limits lie?
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Nature of JPI

How should contested issues of JPI be determined?



How to determine issues of JPI?

« Threshold question. El Haddad v Al Rostamani [2024] EWHC 448 (Ch), at 9186ff per
Fancourt J:

86. This case therefore establishes at the highest level of authority, consistently with the
decision 1n Surzur, that immunity applies to a claim that defendants conspired to give
false evidence to a court. It also confirms two further matters. First, that the immunity
avails advocates who advance the false evidence as well as the witnesses who fabricate
it. The immunity applies even though it results in there being no civil remedy against
dishonest and malicious persons. (There may of course be criminal and regulatory
consequences for the conspiracy and perjury.) Second, that the immunity operates not as
a defence to an action brought but as a threshold immunity, which operates to prevent a
protected person, including a legal representative, from having to deal with a claim at all.
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How to determine issues of JPI?

113. My conclusion makes it unnecessary to decide the other grounds on which the Lawyer
Defendants argue that the claim should be struck out. They are in my view correct to say
that the immunity that they enjoy operates as a threshold bar to a claim against them, and
it 1s therefore right that this issue should be determined on that basis, without considering
first the merits of the particular allegations against them or the criticisms that have been
levelled against the style in which they are pleaded.
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How to determine issues of JPI?

« Clear rejection of justificationism. XGY v Chief Constable of Sussex Police [2026] 2
WLR 621 (CA) at 946ff:

46 It is not necessary for us to set out the full detail of Ritchie J’s
reasoning in allowing XGY’s appeal, rather, only the headlines. An

important element of his analysis was that he considered, as a matter of law,
that both the advocate’s immunity and any immunity claimed by the police
in consequence, had to be justified on the individual facts of each case. He
called this “justificationism”.

+44 (0)20 7691 2424

clerks@xxiv.co.uk



How to determine issues of JPI?

65 It follows that in our judgment:

(1) Applications of the core immunity and its established extensions do not
need to be justified on a case-by-case basis. As the appellants have argued, it
is wrong therefore to elide the requirement to justify categories of immunity
with the requirement to justify the actions of a person on the facts of every
case. If a claim falls within the scope of the core immunity or its established
extensions, the claim must be struck out. To be eftective, foreseeability is
essential if those involved in the administration of justice are to speak freely.
The approach of “justificationism” fundamentally undermines the public
policy underlying the existence of the immunity.
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Modern incursions on JP|

Claims against lawyers and experts by clients
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Modern incursions

« Abolition of advocates’ immunity: Arthur JS Hall v Simons [2002] 1 AC
615 (HL)

« Wasted costs orders for unreasonable, negligent or improper conduct
causing loss to another party: CPR r. 46.8

* Firm limitation to ‘statements made’ within proceedings: Rogerson v
Erhard-Jensen Ontological/Phenomenological Initiative Limited [2025]

EWCA Civ 1547 per Andrews LJ
« Clear need to understand the ingredients of modern JPL.
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What is covered?

What counts as a ‘judicial proceeding’?



What is covered?

« Court proceedings are the most obvious.

 Arbitral proceedings: probably.

—Rogerson v Erhard-Jensen in the Employment Appeals Tribunal ([2025] 1 WLR
529) held yes.

— Although overturned, the Court of Appeal’'s decision at 947 suggests, by
Implication, that statements made within arbitral proceedings themselves wiill
be covered

* Proceedings in foreign courts: unclear.

—In Rogerson v Erhard-densen in the EAT ([2025] 1 WLR 529 at 116-121),
Heather Williams J held that it did apply. Untouched by Court of Appeal.

—But at least queried by Foxton J in Commercial Bank of Dubai v Al-Sari [2024]
EWHC 3304 (Comm) at 116-128.
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Who Is covered?

Lawyers, judges, arbitrators, withesses...



Who is covered?

« Witnesses, lawyers and judges: clear.
— Case studies: El Haddad v Al Rostamani; King v Stiefel

 Funders?

— Argument advanced in Petronas v Therium.
— Watch this space...
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What conduct is covered?

What constitutes a ‘statement’?



What kind of conduct is covered?

* Very new case on this subject: Rogerson v Erhard-Jensen.
« JPI covers only a statement made within judicial proceedings.
« Commencement of proceedings seemingly not covered.

 But is that correct?

— Apparent conflict with the ‘wide view’ of JPl in XGY.

— Commencement of proceedings seems to carry an implicit statement.

— Link to another Andrews LJ decision? Park v CNH Industrial Capital [2022] 1 WLR 860
— Important to recall Rogerson’s status as an employment dispute: concept of detriment.
— Is Rogerson so context-specific that it should be confined to its own facts?

— Petronas v Therium: future developments.
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From Result to Recovery
Claims to Enforce Foreign Judgment in England

Hugh Miall KC, Ryan Hocking & James Bradford
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Introduction & Scope of the Talk

The focus of the talk is on enforcement of foreign judgments in England & Wales pursuant to
common law rules of enforcement and some issues which have arisen in the recent case law.

We are therefore, in the time available, not going to consider the wider statutory framework which
exists (e.g. Civil Jurisdiction and Judgments Act 1982, Administration of Justice Act 1920, Foreign
Judgments (Reciprocal Enforcement) Act 1933).

However, there are some recent developments such as the Hague Judgments Convention which
entered into force in the United Kingdom on 1 July 2025 and which we will briefly consider.

Structure of the discussion:

(a) Basic recap of the rules;

(b) The foreign court’s competence: (a) residence/presence and (b) jurisdiction clauses;
(c) Defences: natural justice, lack of notice & Protection of Trading Interests Act 1980;
(d) Tips & Pitfalls
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Overview of the Common Law Rules

 The common law rules are primarily relevant for countries which are not covered by the existing
statutory framework, including for instance the People’s Republic of China and the United States of
America.

« A claimant seeking to enforce a foreign judgment under these rules needs to satisfy three well-
established criteria:

(a) The foreign judgment must be final and conclusive;
(b) It must have been made by a court which English law regards as competent to do so;
(c) To be enforceable as a debt, it must be a judgment for a fixed sum of money.

Qing Li v Fan Yuan [2026] EWHC 242 (Comm) per HHJ Baumgartner at [36] citing Dicey, Morris &
Collins on the Conflict of Laws (161" Edn, “Dicey”) at 14R-024.
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« We will be focusing on the second criterion (“Competence”). As for the first and third criteria:

(a) Flngllztv test of finality is the “treatment of the judgment by the foreign tribunal as a res judicata’: Dicey at
14-027

(b) Fixed sum of money: includes a final order for costs; the judgment must “order X, the defendant in the
English action, to pay to A, the claimant a definite and actually ascertained sum of money ... The judgment
must further be for a sum other than a sum payable in respect of taxes or the like, or Iin respect of a fine
or other penalty” (Dicey at 14-026).

* Possible defences to enforcement:
(a) Breach of natural justice (Dicey 14R-158);
(b) Breach of public policy (Dicey 14R-148);

(c) %lé%k);ment obtained by fraud (Dicey 14R-134, BG Atlantic Inc v Hay Hill Investments Ltd [2026] EWHC

(d) Protection of Trading Interests Act 1980.

+44 (0)20 7691 2424

clerks@xxiv.co.uk



Competence of the Foreign Court

* Four circumstances in which the English Court will consider that the foreign court had jurisdiction to give a judgment
In personam capable of enforcement.

« These were set out and explored recently in Qing Li v Fan Yuan [2026] EWHC 242 (Comm) per HHJ Baumgartner at
[39] (see also Dicey 14R-058). These are where the person against whom judgment was given was/had:

(a) Present in the foreign country: “For a natural person this requires physical presence in the territory, and for a legal
person it requires a fixed place of business in the territory” (“Residence”);

(b) A claimant or counterclaimed in the foreign court proceedings (“Claimant”);
(c) Submitted to the jurisdiction of that court by voluntarily appearing in the proceedings (“Voluntary Appearance”);

(d) Submitted to the jurisdiction of that court or of the courts of that country (before the commencement of the
proceedings agreed) (“Jurisdiction Agreements”).

 We are going to focus particularly on the first and last of these criteria: residence and jurisdiction agreements.
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Residence

 Relevant time is ‘time of suit’:

— Obiter comments that this is time of service in Employer Liability Assurance Corp Ltd v Sedgwick
Collins & Co Ltd [1927] AC 95 and Dunlop Pneumatic Tyre Co Ltd v Actien-gesellschaft fir Motor
und Motorfahrzeugbau vorm Cudell & Co [1902] 1 KB 342

— Better view that this is time of issue, per Emanuel v Symon [1908] 1 KB 302
« Mere Presence is sufficient, per Adams v Cape Industries Plc [1990] Ch 433

* Question of residence without presence was left open in Adams v Cape, and was
considered in Qing Li v Fan Yuan [2026] EWHC 242 (Comm)

+44 (0)20 7691 2424

clerks@xxiv.co.uk



Residence

« Defendants in Qing Li v Fan Yuan argued that actual presence at time of suit is
required:
— Rule in Dicey refers to ‘presence’

— Comment from Lord Collins in Rubin v Eurofinance SA [2013] 1 AC 236 that enforcement
available at common law if the defendant was present (compared to under the 1933 Act, where
enforcement is available if the defendant was resident) at the relevant time

— Further obiter comment from Lord Collins in Vizcaya Partners Ltd v Picard [2016] 3 All ER 181
glossing his earlier comment as a statement that presence is necessary

— Academic commentary from Professor Briggs referring to Rubin and Vizcaya, and emphasising
predictability of presence as a test
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Residence

« Claimant in Qing Li v Fan Yuan argued that actual presence is sufficient, but not
necessary, and residence without presence is sufficient:
— Established older authorities to this effect, for example Emanuel v Symon [1908] 1 KB 302

— The 1933 Act uses residence as the test, and was intended to reflect the common law when it
was enacted

— Deliberately left open by Slade LJ in Adams v Cape Industries Plc [1990] Ch 433

— Further obiter comment from Sir Christopher Slade in State Bank of India v Murjani Marketing
Group Limited (unreported, 27 March 1991) supporting this view

— Commentary from Cooke J in Motorola Credit Corp v Uzan [2004] EWHC 3169 (Comm) that
underlying rationale of jurisdictional grounds supports this view, and the only historic ground for
reservation is of less force post-CPR

— Irrational for a defendant to escape enforcement by a mere temporary absence from the
jurisdiction where they reside
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Residence

 Residence is an ordinary English word, should be given its ordinary and natural
meaning

« Helpful summary of authorities in Bestolov v Povarenkin [2017] EWHC 1968 (Comm):
— A defendant can reside in more than one jurisdiction simultaneously
— A defendant can reside in a jurisdiction even if it is not their principal place of residence

— A person is resident in a jurisdiction if that is where they have a settled or usual place of above, i.e. some
degree of permanence or continuity

— Residence is not to be judged according to a ‘numbers game’, but qualitative analysis
— It is a question of fact and degree

— The court will have regard to the settled pattern of the defendant’s life in terms of their presence in a
jurisdiction and the reasons for it

— A connection with the defendant’s family life may be relevant as going to whether a property in a
jurisdiction is a ‘family home’ or the defendant’s ‘home when in the jurisdiction’

+44 (0)20 7691 2424

clerks@xxiv.co.uk




Jurisdiction Agreements

General Principles

« A foreign court will be taken to have jurisdiction over parties “where they have agreed to that
jurisdiction”: Adams v Cape Industries Plc [1990] Ch. 433; Qing Li v Fan Yuan [2026] EWHC 242
(Comm) per HHJ Baumgartner at [41].

 The “real question is whether the judgment debtor consented in advance to the jurisdiction of the
foreign court’: Vizcaya Partners Ltd v Picard [2016] 3 All ER 181 per Lord Collins at [56]: it does not
need to be specifically contractual in nature. Moreover, the consent or contractual agreement
reflecting the consent to the foreign court’s jurisdiction may be implied or inferred.

 Whether there is an agreement in a written contractual context “may turn on a question of
construction, in relation to which any question of foreign law which impacts on the interpretation of
the contract will be relevant”: Qing Li v Fan Yuan [2026] EWHC 242 (Comm) per HHJ Baumgartner
at [42].
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Has the Judgment Debtor Consented@ing L/ v Fan Yuarand
Specificity of the Agreement

« |ssue arose in Qing Li v Fan Yuan. Two contractual clauses in respect of two of the claimants (taken from
the judgment at [44]):

“If Party B [Mr Yuan/Ms Gao] defaults, Party A [Mr Qing Li] shall have the right to choose such lawful
measures or methods as Party A deems appropriate to realize the claim.

Disputes arising in the course of the performance of this agreement between Party A and Party B shall

be resolved by mutual consultation. If the negotiation fails, a lawsuit will be filed with the People’s Court
of Nanjing Baixia District” (“C1’s Claim”)

and

“Any dispute arising out of or in connection with the performance of this Agreement must be resolved by

the Parties through amicable consultation or, if such consultation fails, by a competent people’s court”
(“C2’s Claim”)

« Both contracts governed by the law of the People’s Republic of China.
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Has the Judgment Debtor Consented@ing L/ v Fan Yuarand
Specificity of the Agreement

C1 Claim:

« Ds argued that the contract referred to “Baixia District Court” not “Qinhuai District Court’ where judgment
was actually obtained. Ds’ expert said that the contracts designated a non-existent court and therefore
failed to meet the conditions for a valid jurisdiction agreement for PRC law (and thus had no effect).

« (C1 argued that Baixia and Qinhuai District Courts had merged before the contracts were entered into and
parties cannot have been referring to a court which no longer existed.

« Question of construction in accordance with local law. Court agreed with the Claimants and “they must have
intended to refer to the People’s Court local to the place of contract” (at [50]).

C2 Claim:

« Ds argued that since Qinhuai District Court was not named in the jurisdiction clause (which instead referred
to a “competent people’s court’), there was in fact no agreement to submit disputes to that court.

« Court rejected this argument at [52] - [53]: what was meant by a “competent people’s court’ was clear for
the purposes of local law (and was tied to the defendant’s domicile). Therefore clear on the facts that the
Ds had consented to the jurisdiction of the Qinhuai District Court.
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Breach of Natural Justice

 Dicey Rule 55: A foreign judgment may be impeached if the proceedings in which the judgment was
obtained were opposed to natural justice.

« A foreign judgment pronounced by a Court with jurisdiction is not impeachable on its merits, and the
propriety of the proceedings will not be investigated unless they offend against English principles of
substantial or natural justice.

« Traditionally, ‘natural justice’ was through to involve: “that the court being a court of competent jurisdiction,
has given notice to the litigant that they are about to proceed to determine the rights between him and the
other litigant; the other is that having given him that notice, it does afford him an opportunity of substantially
presenting his case before the court.” Jacobson v Franchon (1927) 138 L. T. 386 (CA{)

 The more modern view is that the defence of breach of natural justice is not limited to these requirements,
but whether there was a procedural defect which constitutes a breach of the English court’s view of natural
justice in the context of the proceedings in question: Adams v Cape Industries Plc [1990] Ch 433

« The vast majority of cases raising this defence concern issues of lack of notice. That is a question which is
often confused with lack of service and lack of jurisdiction.
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Lack of Notice

« |f D has agreed, or is deemed to agree, a particular method of service then it is immaterial that it did not
receive actual notice.

 If D has agreed to submit to the jurisdiction of the foreign court, and service has been effected in
accordance with the foreign law, but there is no actual notice, the question will be whether substantial
Injustice has been caused by the lack of notice. This includes consideration of whether D had a remedy in
the foreign court.

 |f D agrees Iin advance to submit to the jurisdiction of the foreign court and service is effected in
accordance with a method of service to which it has agreed (or is deemed to have agreed) it cannot
complain of lack of actual notice.

« |f D is resident in the foreign country at the time when the proceedings were commenced, or if it voluntarily
appears in the proceedings, it is difficult for it to object a lack of sufficient notice, for notice is sufficient if it
IS in accordance with the law of the foreign country provided that the foreign procedure does not offend
against English views of substantial justice.
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Lack of Notice— D’s Actions

 |tis also important to assess why there may be a lack of notice.

« OJSC Bank of Moscow v Chernyakov [2016] EWHC 2583 (Comm):

— D maintained that he had left Russia before service was effected on his Russian address, and that Russian law required actual
service.

— The Russian Court had found that service had occurred.

— The Russian address used for service was previously used by D, who had failed to notify Cs of a change of address contrary
to a contractual requirement to do so.

— D had not set up any mail forwarding arrangements (without explanation) and his evidence as to his whereabouts and use of
residences in other jurisdictions was inconsistent.

« The Judge dismissed the defence summarily: “The fact is that Mr Chernyakov had many addresses, but the
only one which he would have known was relevant for any proceedings the Bank would take following
Kosmos's collapse was the Moscow address. To put it in broad terms, the risk lay with Mr Chernyakov if he
did not receive court documents.”

« Ds cannot complain of lack of notice where they are responsible for that failure.
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An unusual defence: Protection of Trading Interests Act 1980

 PTIA 1980 s.5 bars the registration or enforcement of certain judgments, including a judgment for “multiple
damages’.

« That means (s.5(3)) a “judgment for an amount arrived at by doubling, trebling or otherwise multiplying a sum
assessed as compensation for the loss or damage sustained by the [judgment creditor].”

« Section 5 of the PTIA was enacted specifically to prevent enforcement of competition law judgments
obtained abroad (notably anti-trust legislation in the USA).

 In Hangzhou Jiudang Asset Management Co Ltd v Kei [2022] 2 CLC 919, D sought to argue that judgments
obtained in the PRC Courts were unenforceable under this provision, because they included an order,
pursuant to PRC Civil Procedure Law that the interest on the judgment sums would be ‘doubled’ if unpaid
within 10 days of the judgment being served.

« |n fact, ‘double’ was a misnomer - the PRC default interest provision meant payment of a sum of 0.0175%
per day — about 6.39% p.a.
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An unusual defence: PTIA 1980

« HIAM v Kei:

— The PTIA extends beyond anti-trust cases and extends to all cases in which compensatory amounts are multiplied by the
foreign court.

— However, the PRC judgments were not multiples of compensation such as to fall within s.5 PTIA. The principal sum awarded
under the judgments was the contractual sum due and interest as agreed. Had Ds paid within time, the question of multiple
damages could not have arisen, and they could not seek to complain about it having failed to make payment.

— This was not, therefore, a multiplier of the compensation awarded at all. It was an additional sum awarded by virtue of a
separate breach of PRC statute designed to incentivise prompt payment of judgment debts.

— If the PTIA applied to interest awards on foreign judgments in this way, it was difficult to see how any foreign judgment
carrying an award of interest under the local law could be enforced.

— NB - it would be very odd if the English Courts refused to enforce an award of interest which was in effect what English law
imposes under s.17 of the Judgment Act 1838.
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Tips & Pitfalls

 |dentify the correct regime:

— There are a number of statutory frameworks relevant to judgments from the courts of particular states or in relation to
particular (very specific) types of proceedings

— The 2019 Hague Judgments Convention applies in relation to judgments given on or after 1 July 2025:
« Contracting states are bound to recognise and enforce judgments from other contracting states (subject to defences), provided the foreign court had
jurisdiction
« The most significant contracting state is the EU
|t applies in relation to judgments in civil and commercial matters (with some exclusions, such as intellectual property and defamation)
|t sets out its own bases for jurisdiction at arts. 5 and 6 (which are broader than the common law grounds)
« Grounds for refusal of recognition and enforcement are set out at art. 7
« Common law enforcement still available, per art. 15
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Tips & Pitfalls

 |dentify potential issues for foreign law advice:
— Finality of the judgment
— Factors affecting residence
— Service, notice periods, and the ability of the defendant to participate in the foreign proceedings
— Jurisdiction agreements (if relevant)
— Enforceability in the originating jurisdiction (if under a relevant statutory regime)

« Build up the factual picture of the defendant’s movements:
— Any concrete information about their presence in different jurisdictions
— Attempts to make contact by the claimant(s)
— Business dealings/interests
— Cf. any other jurisdiction in which the defendant might claim to have been resident

« Consider possibility and necessity of supportive relief from other jurisdictions:
— Post-judgment freezing orders
— Orders as to disclosure
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You've been (improperly) served

Steven Reed, Jessica Lavelle and Tim Koch
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Current Issues in Group Litigation

Michael Uberoil KC, Max Archer & Bethanie Chambers




The English Approach: No General Class Action

* No US-style opt-out class certification in the civil courts

« Group Litigation Order (GLO): opt-in, case management framework

« GLO Lite

« Common Case Management

« Representative Action (CPR 19.8): opt-out in form, but tightly constrained

« Competition Appeal Tribunal: own opt-out regime — competition law only
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What a GLO Can Look Like: The ParNOx Litigation

« 13 separate GLOs against global car manufacturers
 Allegations of prohibited diesel defeat devices (NOx emissions)

« President of KBD (Dame Victoria Sharp) wrote to all parties to manage the GLOs as a

unified ecosystem
« Lead GLOs: Mercedes, Ford, Nissan/Renault, Peugeot/Citroén
 Trial programme: Oct 2024 (EU law) » Oct 2025 (defeat device) « Oct 2026 (quantum)
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The GLO Framework (CPR 19.21)

« Two-stage threshold — Tongue v Bayer [2023] EWHC 1792 (KB):
(1) Claims give rise to common or related issues of fact or law
(2) Sufficient number of claimants who seriously intend to proceed

 |f met: court has discretion — will a GLO help conduct cases justly and at proportionate

cost?
« Order establishes a Group Register: claimants opt in individually
« Judgments on GLO issues bind all registered claimants (CPR 19.23)

« Typical features: Managing Judge, lead solicitors, test/lead cases, cut-off date
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When Courts Grant —and Refuse —a GLO

GLO Granted

« Large, genuinely common factual/legal issues .

« Scale justifies the machinery (costs, register,
publicity) .

* Funding in place for group management .

* Risk of inconsistent judgments without
coordination .

Alame v Royal Dutch Shell (2022): ~2,400
Niger Delta oil spill claimants — GLO granted
INn principle
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GLO Refused

Ordinary case management powers are
sufficient

Few claimants; parties already cooperating

GLO would add cost and delay without
commensurate benefit

Moon v Link Fund Solutions [2022]: 2 firms,
cooperating — refused

Hamon v UCL [2024]: pandemic tuition claims —
GLO refused; “cooperation and creativity”
preferred




GLO Lite?

« Concept coined in Tongue v Bayer [2023] EWHC 1792 (KB)

* Informal coordination of group claims using the court’s standard case management

powers
« What it can include: common directions, joint expert evidence, coordinated pleadings
« What it lacks: formal group register, statutory cost-sharing, binding GLO issue regime

« Hamon v UCL [2024]: Senior Master Cook called for “cooperation and creativity” as

alternative to a GLO

* Not codified — developing through practice; defendants may prefer it; claimants less so
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The Binding Effect of GLO Issues: A Warning

« CPR 19.23: judgments on GLO issues bind all registered claimants at the time
« But only to the extent the GLO issue is correctly framed

« AXA Sun Life v IRC [2024] EWCA Civ 1430:

« CFC/Dividend GLO - limitation question arose mid-litigation after law changed (Fll GLO,

Supreme Court)
« Court of Appeal held: earlier test case had NOT determined limitation for all claimants
« Reason: GLO issue was not framed with sufficient specificity to capture the limitation question

« Lesson: draft GLO issues with the same precision as pleadings — imprecision creates satellite

litigation
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Representative Actions: CPR 19.8

* Allows one or more persons to represent others with “the same interest”

Opt-out in form — but “same interest” test acts as a high jurisdictional bar

Lloyd v Google [2021] UKSC 50: cannot aggregate where quantum is individualised
IPhone Safari data claim — different levels of damage — struck out

Prismall v Google/DeepMind [2023]: medical records claim — struck out on same basis
Commission Recovery v Marks & Clerk [2024] EWCA Civ 9: allowed to proceed

Divergent interests # conflicting interests — some softening of the Lloyd approach
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Smyth v British Airways [2024] EWHC 2173 (KB)

Facts Struck Out

* BA flight London-Nice cancelled days before 1. No “same interest”: individual issues varied
departure across class; no common issue from the outset

« £220 claimable free via BA portal — not used

» Representative action for 116,000 “‘Russian doll” approach rejected: cannot cast
cancelled/delayed flights (BA & easyJet, wide net and progressively trim class to
2016-2022) achieve compliance

« Funded by claimant’s employer (Monaco);
24% deduction order obtained without notice 2  Discretion: dominant motive was funder’s

financial interest, not consumers’ interests

24% deduction excessive; free alternative
remedy existed; funding not properly
disclosed
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The Competition Appeal Tribunal: A Note

« Opt-out collective proceedings regime under the Consumer Rights Act 2015

« Claims must be competition law claims — not general civil law

« Certification required; class representative appointed

« Active and growing docket — first opt-out trials, first settlements (2023-2024)

« PACCAR [2023] UKSC 35: litigation funding agreements tied to % of damages held

unenforceable as DBAs — industry adapted

* A rich and developing jurisprudence — deserves its own session
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Claims under s.90 and s.90A Financial Services and Markets Act 2000

“90A: Liability of issuers in connection with published information

Schedule 10A makes provision about the liability of issuers of securities to pay
compensation to persons who have suffered loss as a result of —

(a) a misleading statement or dishonest omission in certain published information relating to
the securities, or

(b) a dishonest delay in publishing such information.”
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s.90A Financial Services and Markets Act 2000

Five core ingredients to establish liability (s.90A + Schedule 10A) - see Wirral Council
[2025] EWCA Civ 40, at [83]:

1. Standing

2. Misleading statement / dishonest omission (to the knowledge of a person discharging
managerial responsibilities)

Reliance by C, when deciding to acquire, hold or dispose of the securities
. Causation
5. Loss

A o©
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In search of a vehicle ...

 Omnibus claims
« GLOs - The RBS Rights Issue Litigation [2014] EWHC 227 (Ch)
« CPR19.8

“19.8 Representative Parties with Same Interest

(1) Where more than one person has the same interest in a claim-
(a) the claim may be begun; or
(b) the court may order that the claim be continued,

by or against one or more of the persons who have the same interest as representatives of any other persons who have that interest.
(4) Unless the court otherwise directs any judgment or order given in a claim in which a party is acting as a representative under this rule-

(a) is binding on all persons represented in the claim; but

(b) may only be enforced by or against a person who is not a party to the claim with the permission of the court...”
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cf. Pension Scheme litigation under CPR 19.8

« Sometimes disputes over “same interest” test
* Rep Ben is appointed
« Common issues of law dealt with (usually by way of Part 8 CPR hearings)

* Fiduciary duty of trustees to implement true entitlement + Scheme Actuary: relevant loss
IS iIdentified through actuarial assessment.
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Univar v Smith & Ors [2020] EWHC 1596 (Ch) — the difficulties of
evidencing reliance

« CPR 19.8 claim (rectification, collateral contracts, estoppel) - whether members relied
upon representations made in company documentation, to opt-out of scheme (regarding
inflation-linked increases).

« See [354] - [370], for the difficulties of evidencing reliance in a Representative Action.

« “Although | have paused in relation to Mr Pugh’s evidence, at the end of the day, | do not
think that the reference to capped RPI was a significant factor in the choice that any of the
Opt-Out Members made between Option 1 and Option 2 ... Everybody was carrying out an
exercise in comparing options. It follows that what mattered both from an objective
perspective (when assessing intention to induce reliance) and from the subjective state of
mind of the members (to the extent that evidence was given on actual reliance) was
whether the position in relation to the pension increase rule as it applied to their deferred
pension was different between the two options.” — Trower J, at [370].
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Lloyd v Google LLC & Ors [2022] A.C. 1217

« Lord Leggatt, at [81]:

“[81] In cases where damages would require individual assessment, there may nevertheless
be advantages in terms of justice and efficiency in adopting a bifurcated process—as was
done, for example, in the Prudential case [1981] Ch 229 —whereby common issues of law or
fact are decided through a representative claim, leaving any issues which require individual
determination—whether they relate to liability or the amount of damages—to be dealt with
at a subsequent stage of the proceedings...”

« Fresh impetus for CPR 19.8 / representative claims?
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Wirral Council (Administering Authority of Merseyside Pension Fund) v Invidior
Plc, Reckitt Benckiser Group Plc [2025] EWCA Civ 40

Facts:

« Suboxone / corruption in Big Pharma

 Scheme allegedly devised to move users on to a film-based version of the drug

(exclusivity protection for tablets under medical laws expiring)
 Manufacturers alleged to invent suggestion that film version safer for children

« Wirral: facts and consequences of scheme constituted information D was required to

disclose in published prospectuses.
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Wirral Council (Administering Authority of Merseyside Pension Fund) v Invidior
Plc, Reckitt Benckiser Group Plc [2025] EWCA Civ 40

« C argued for Representative Proceedings so as to deal with “common issues”;

« Argument failed. Multi-party / Part 7 case management preferred (at first instance, and in Court
of Appeal);

« Multi-party claim forms issued at same time as CPR 19.8 / Representative Proceedings claim
form — both structures were viable.

« C/f Commission Recovery Ltd v Marks & Clerk LLP & Anor [2024] EWCA Civ 9 (Nugee LJ) -
“If the choice is this or nothing, then better this.”

« A fast-moving landscape — SAG-AFTRA & Ors v Secretary of State [2025] EWHC 1944 (Ch) -
music royalties and Francovich damages claims. Court sympathetic to Representative Action
and bifurcation, but not satisfied Stage 2 had yet been satisfactorily outlined (e.g. loss).
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THE PACCAR PROBLEM AND THE MARKET SOLUTION

* R (on the application of Paccar Inc and others) v Competition Appeal Tribunal [2023]
UKSC 28.

* Lord Sales, at [90]:

“[...] Even if it might be said that it is desirable in public policy terms that third party funding
arrangements of the kind in issue in this case should be available to support claimants to
have access to justice (as to which | express no view), this is not a reason why there should
be any departure from the conventional approach to statutory interpretation [...]”
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THE 2025 COURT OF APPEAL CERTAINTY AT LAST

« Sony Interactive Entertainment Europe Ltd v Alex Neill Class Representative Ltd [2025]
EWCA Civ 841, at [123]:

“[...] DBAs are agreements under which the representative's fees are calculated or
determined as a percentage of the damages recovered and an LFA under which the funder's
fee is calculated as a multiple of its outlay is not a DBA. [...] the fee is determined by
reference not to the damages recovered but by reference to the amount of funding
provided. The fact that the source of the fee paid is the damages does not turn it into a DBA,
nor does the fact that there is an upper limit or cap on the funder's fee recoverable by
reference to the amount of damages recovered. The fee is still calculated or determined by

reference to the amount of funding provided’.
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THE UNFINISHED LEGISLATIVE STORY

« The Civil Justice Council, Review of Litigation Funding - Final Report, June 2025.
« Government's December 2025 Statement on Third-Party Litigation Funding.

“l am pleased to announce the government’s intention to accept the CJC’s two primary
recommendations. Firstly, we will legislate to clarify that LFAs are not Damages Based
Agreements, with prospective effect. This will mitigate the effect of the PACCAR judgment
and improve access to justice by reassuring funders that LFAs can be used to fund cases.
Secondly, we will introduce proportionate regulation of LFAs. This will improve
transparency and fairness for claimants. We will introduce legislation when parliamentary
time allows” (emphasis added) (Sarah Sackman, Minister of State for Justice)
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THE NEW BATTLEGROUNBD DISTRIBUTION AND POLICY

« Apple Inc v Gutmann [2025] EWCA Civ 459, at [81]:

“There is nothing surprising or unusual about the CAT ordering payment to funders or lawyers
from the award in priority to the class. Subsection (3) is predicated on the CAT having entered
judgment in favour of the class so that there has been a successful outcome to the proceedings,
which have only been possible because the funder was prepared to fund them on the terms of the
LFA, which entitles the funder to its return in the event of a successful outcome, subject always to
the amount that it recovers by way of return being approved by the CAT. Lord Wolfson KC's
submission that enabling the funder to obtain its return in priority to the class was contrary to the
purpose of the collective proceedings regime [...] of enabling class members “to get back money
which is rightfully theirs" is misconceived. The Government response was not contemplating that
funders and lawyers would not be entitled to make an appropriate recovery of costs, fees and
disbursements incurred in collective proceedings from a damages award where the commercial
reality is that those proceedings could not have been pursued and brought to a successful
conclusion without the benefit of litigation funding. The supervisory jurisdiction of the CAT will
ensure that what is recovered is not excessive” (emphasis added)
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FROM CERTIFICATION TO ENDGAME ECONOMICS
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Do you need to be aware of a representation to rely upon it?
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Sir Christopher Clarke and the Raiders of the Law-st Arkwright v Newbold

+44 (0)20 7691 2424

Raiffeisen Zentralbank v RBS plc [2011] 1 Lloyd’s Rep 123

“...when the plaintiff does not venture to swear that he
understood the statement in the sense that the court puts
on it...he was not deceived...”

Arkwright v Newbold (1881) 17 Ch D 301

“...actively present to his mind...his mind was disturbed by
the misstatement...”

Edgington v Fitzmaurice (1882) 29 Ch Div 459, 483

Smith v Chadwick (1884) 9 App Cas 187
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Gaining Momentum

Investment/Purchase Cases LIBOR / EURIBOR / Emissions
* Cassa di Risparmio v Barclays [2011] EWHC 484 * Property Alliance Group v RBS [2016] EWHC 3342 (Ch)
(Comm)

 Marme Inversiones 2007 SL v Natwest Markets plc

 Brown v InnovatorOne [2012] EWHC 1321 (Comm) [2019] EWHC 366 (Comm)
e Foster v Action Aviation Ltd [2013] EWHC 2439 e leeds v Barclays Bank [2021] EWHC 363 (Comm)
(Comm)

e Cf. Crossley v Volkswagen AG [2021] EWHC 3444 (QB)
e Leni Gas & Oil v Malta Oil [2014] EWHC 893 (Comm)

Vald Nielsen Holding v Baldorino [2019] EWHC 1926
[etc.]
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The New Orthodoxy?

“I conclude that the law does require that a representation (however made) is received by the
representee and that to satisfy the requirements of reliance the representee must be aware of it/have it
actively present to their mind when they act on it.”

Loreley Financing v Credit Suisse [2023] EWHC 2759 (Comm) [421]

“This reflects the fact that the actionable wrong is the making of a false statement, not the failure to
make disclosure (something which is actionable in English private law only in special and limited cases).”

SK Shipping v CMTC [2020] EWHC 3448 (Comm), Foxton J [188]

“...the awareness and understanding requirement was, indeed, an element of the cause of action”
Credit Suisse Life (Bermuda) Ltd v Ivanishvili [2023] CA (Bda) 13 Civ [259]
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CS LIFE V IVANISHVILE
THE PERFECT TEST?
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Credit Suisse Life (Bermuda) Ltd v Ivanishvili [2025] 3 WLR 789

“162. It is an everyday feature of human experience that people form and act on beliefs without any conscious
awareness or thought. If someone takes advantage of such unconscious mental processes to deceive another
person and cause her to act to her detriment, there is no reason why a claim for damages should not lie. The
mischief is no less than in a case involving conscious awareness.”

“178. [...] whether the defendant...has done something to cause the claimant to hold a false belief on which the
claimant has acted to its detriment.”

179. ...it is not a legal requirement of a claim for deceit that the claimant was aware of the representation or
understood it to have been made. [...] by proposing the LPI policies, Mr Lescaudron acting on behalf of CS Life
induced Mr Ivanishvili to believe that Mr Lescaudron did not intend to manage the policy assets fraudulently and,
on the strength of that belief, to arrange for the plaintiffs to enter into the policies. It was unnecessary for the
plaintiffs to plead or prove that Mr Ivanishvili had a conscious awareness of the representations impliedly made
to him.
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Discussion

Misrepresentation v Non-disclosure

General duty of good faith?

Reinforcing the anti-fraud toolkit

Floodgates

The future



Any Questions?
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Chair’s closing remarks

Steven Thompson KC
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Disclaimer

© XXIV Old Buildings 2026. All rights reserved.

Copying, disseminating and any other use of these materials is not permitted without the express permission of
XXIV Old Buildings. For further information please contact marketing@xxiv.co.uk.

Every reasonable effort is made to make the information contained within these slides accurate and up to date at
time of creation, but no responsibility for any error is assumed by Chambers or any of its members.

The information and any commentary on the law contained within are provided free of charge for information
purposes only and are not intended to be relied upon as legal advice.

You are strongly advised to obtain specific, personal advice from a barrister about your case or matter. Please
contact clerks@xxiv.co.uk for further details.
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