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Standard Chartered Bank brought a claim in the DIFC jurisdiction 
against IGPL in respect of certain loans. IPGL challenged the procee
dings on jurisdictional grounds, making concessions at first instance 
that the DIFC Courts had jurisdiction but contending that the DIFC 
Courts should decline to enforce that jurisdiction on forum non
conveniens grounds. The DIFC CFI refused IGPL's application (see, 
Order of 15 January 2015). On appeal, IGPL sought to withdraw the 
earlier jurisdictional concessions, but the DIFC CA refused permission 
to withdraw (in substantial part). At that stage, the jurisdictional 
conflict was as to whether the DIFC Courts should stay proceedings 
(or refuse jurisdiction) in favour of the Sharjah Courts. Later, it would 
seem that other proceedings were also commenced by IGPL in the 
Dubai Courts. According to information available on the internet, 
when the jurisdictional dispute was referred to the Judicial 
Committee, "the Judicial Tribunal remitted the case to the DIFC Court, 
ordering that the Dubai Court "cease from entertaining the case", 
because the judgment debtor had already made a concession that 
the DIFC Court had jurisdiction''.5 

The /GPL case leaves open a number of important questions. The 
competence and power of the Judicial Committee is to determine 

5 See, https //www.herbertsm1thfreehills com/latest-th1nking/the-difcs-condu1t-Junsdic
t1on-under-attack-the-duba1-court-attempts-to-reverse; last accessed on 2 June 2017 
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"whether the Dubai Courts or the DIFC Courts have jurisdiction" (see, 
Article 2(1) of Decree No. 19 of 2016). But. how should jurisdictional 
conflicts between the DIFC Courts and the Courts of other Emirates 
be resolved? How would a case on the same facts be resolved had 
concessions on jurisdiction not been made? Do concessions made 
when the competing jurisdictions were the DIFC Courts and the 
Sharjah Courts (in respect of which the Judicial Committee would 
have no jurisdiction) still bind when the situation changes subse
quently, so that the competing jurisdictions become the DIFC Courts 
and the Dubai Courts (in which case the Judicial Committee would 
have jurisdiction)? 

Even from the five cases already decided by the Judicial Committee, it 
is clear that the jurisdictional ramifications still have a long way to 
run6

• 

6. The copy date for this article was late-May 2017 As from 15June 2017, the deci
sions of the Joint Judicial Committee in the cases discussed in this article, Cassation
Nos 1-5 of 2016 (JT), can now be accessed on the DIFC Courts website. In late June
2017, the existence of a further decision of the Joint Judicial Committee, Cassation
No. 1 of 2017 (JT). became known. On the basis of very limited information available
at the print deadline for this article, It is understood that the decision in Cassation
No. 1 of 2017 (JT) continues lO restrict the Jurisdiction of the DIFC Courts. Until the
decision in Cassat1on No. 1 of 2017 (JD Is published, it is not possible to comment
further on this, possibly important, further development.
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Family Business Empires: 
Planning to Avoid 
Disputes and Managing 
the Unavoidable 

F
amily businesses in the Middle East are 

often complex, multi-faceted, multi

million dollar enterprises yet they main

tain the essential elements of the family 

business, being family owned and family 

managed, through one or more genera

tions. In the modern day, family busi

nesses face a number of critical risks in 

particular: lack of corporate governance, 

fraud and family war. Proper structuring 

of the enterprise, and effective planning 

for succession to ownership and succession 

to management, are crucial in avoiding 

these risks and ensuring the survival of the 

family business in the future. 

This article discusses these risks and the 

structuring and planning steps necessary 

to avoid them. 

A
u Moyen-Orient, /es entreprises Jami

liales sont souvent des conglomerats

complexes, aux multiples facettes, valant 

plusieurs millions de dollars, tout en 

maintenant cependant la caracteristique 

principale de toute entreprise Jamiliale, 

Celle d'etre detenue et geree par une OU 

plusieurs generations. Aujourd'hui, les 

entreprises familiales sont menacees par 

un certain nombre de risques au titre 

desquels se trou1Jent ['absence de gou1Jer

nance d'entreprise, lafraude et [es luttes 

Jamiliales. Une structuration idoine de 

l'organisation, un plan efficace de trans

mission de la propriete et du management 

une fois l'heure de la succession arrivee, 

sont indispensables a.fin d'assurer la 

perennite de l 'entreprise Jamiliale. 

Cet article propose d'analyser /es risques 

menarant /es entreprises familiales ainsi 

que /es moyens de /es eviter . 
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The Family Business 
Within industrial Europe the notion of a family business conjures

up a relatively modest enterprise, usually in the "mom and pop"

category, typically involved in the services sector, trade, or light engi

neering. Whatever the sector, the family business will most commonly

comprise a single business, run by one or both parents, possibly

employing one or more children who may or may not be interested in

the business other than as a form of employment or status. 

In the Middle East. the family business presents a fundamentally

different picture. Here we will be looking at a multi-million-dollar

enterprise, comprising several business streams, often spanning all

the above: trade, services and manufacturing, and employing

hundreds, if not thousands, of people. The family (it might be in the

first or second generation, and may comprise several related families)

are, first and foremost, the owners of the enterprise but, nonetheless,

will occupy most senior executive positions. 

In common with its more modest European equivalent, the family

connection will be of great importance. In addition to being a source

of family wealth the family business will also be a reflection of the

family ethos: a projection of values, trust, quality (of services and

products) and loyalty (both to employees and customers). The

business can, in turn, be a source of identity and family pride and

provide substantial careers and a purpose in life for family members.

And, by being family owned, long term financial and commercial

planning is possible to the enormous advantage of the enterprise. 

How to Lose a Fortune 
Against this picture of vibrant commercial and familial success, what 
is the problem? What could possibly go wrong? 

In short, if the present is unstructured and the future is unplanned, 
the family enterprise is exposed to three key areas of risk: 

- lack of corporate governance;

- fraud;
- family war.

A. CORPORATE GOVERNANCE

One of the most common problems in family enterprises is a lack of 
corporate governance, almost always as a result of family control. 

All too often the enterprise is a generational fiefdom with the head 
of the family, sometimes a few leading members, controlling the 
entire enterprise. All key decisions, policy and commercial direction 
rest in the hands of one person, with minimal effective delegation. 
Decision making itself becomes problematic. Delays are inevitable, 
there being simply too much for one person to handle. The adoption 
of new ideas and approaches becomes progressively more difficult 
with limited scope for learning and experimentation. The 
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management of change, whether of methods and procedures, new 
products and services, or lines of business, is always difficult and all 
the more so when carried on the shoulders of one person. 

This concentration of power and decision making and the absence of 
delegation often results in there being no effective lines of commu
nication or control within the enterprise. This, inevitably, leads to 
substantial inefficiencies in the flow and analysis of crucial manage
ment information and increases the risk of fraud (discussed below). 

Equally common within family enterprises is amateur management 
- management by family members chosen because they are family
members and not as a result of any relevant training, experience,
managerial knowledge or ability. Amateur management tends to be 
defensive and exclusionary leading, again, to restricted and inade
quate communication and delegation. It is unsurprising that insol
vency practitioners regularly confirm that one of the most common
causes of business failure is second and third generation manage
ment. The failure to prepare family members for management, parti
cularly succession to management, is also a prime source of family
disputes (discussed below).

This lack of corporate governance can also be reflected in the corpo
rate, legal and accounting procedures adopted within the enterprise 
which are frequently found to be inadequate, sloppy, or simply 
ignored. The notion that the enterprise "belongs", not to the family 
but to the reigning head of the family, carries with it the notion that 
he or she can do whatever they want with the business and its assets. 
This tends to lead, among other things, to the business being treated 
as the patriarch's personal bank account or money box, creating yet 
another source of family disputes. 

B. FRAUD

The level of personal and corporate fraud is enormous. A brief review 
of the financial press demonstrates just how prevalent fraud is today: 
the misappropriation of funds, diversion of business and opportuni
ties, skimming of profits, receipt of bribes, and self dealing by officers 
and agents. 

This is often a result of the lack of corporate governance discussed 
above. The concentration of decision making and control in a few 
hands, insufficient information reporting and analysis, and inade
quate corporate and legal procedures, creates the very environment 
in which fraud is not only facilitated, but encouraged. 

C. FAMILY WARS

We are concerned here with battles between family members for 
ownership or control of the family enterprise, often following the 
death of the patriarch or head of the family. The subject matter of 
such disputes can include obtaining or retaining a share of the family 
business, obtaining managerial control over the enterprise (and 
influencing business strategy and methods), and securing an income, 
position, or job. 

These are not just ordinary commercial disputes where the issue, ulti
mately, is simply financial. Family disputes expose most human 
weaknesses and unleash powerful emotions. It is crucial to unders
tand the catastrophic consequences on the enterprise and on family 
members should the family become locked into battles of this nature, 
most especially if the matter ends up in court: 
- the business may not be able to function as injunctions will fly to 
prevent assets being moved (with the risk of cash resources being
blocked), shares being transferred or voted, and directors being
appointed, often resulting in the board being unable to operate;

- such disputes will be a massive distraction for the family members

involved in the management of the business, the business inevitably 
suffering and opportunities being lost. Family members may be called 
upon to explain/justify past actions, very often hopelessly out of the 
context in which the actions took place. Actions, even though under
taken with genuine, bona fide intentions, may be called into question 
on the basis of some technical defect, often arising from the inno
cent informality typical in family businesses; 

- family disputes are all too often played out in public, especially if
they end up in court, leading to significant reputational and commer
cial damage to the family enterprise;
- enormous damage to family relationships can be caused by these
disputes, often irreparable, making peaceful resolution all but
impossible;

- finally, even if the war ends and peace breaks out, a settlement of
the dispute can result in a non-commercial division of the enterprise:
a splitting up of the business without regard to commercial interests.
Any division of a family enterprise is almost always bad news: the 
sum of the parts is rarely as great as the whole, and a forced division
of a business to bring about peace will rarely reflect the most sensible
commercial division of the business assets.

D 
How Not to Lose a Fortune 
Avoiding the family war. - The key to preserving the family fortune 
lies in avoiding the family war in all its forms: organise and structure 
the present; plan and provide for the future. 

Organising and structuring the present. - It will be apparent from 
what has been said above that the overall goal at the outset will be 
the introduction of effective corporate governance across the enter
prise. This will involve the adoption of professional management, 
whether of people or methods, the institution of proper controls, 
communications and delegation throughout the organisation, and 
the development of business strategies and policies reflecting the 
family's needs, aspirations and ethos. Fundamental to this will be the 
need to understand and clarify the role of the family within or in 
relation to the enterprise, whether as owners, executive manage
ment, or employees. 

Planning and providing for the future. - Planning for the future 
means planning for generational succession - succession not just to 
ownership of the enterprise but also to its management and control. 
The latter involves preparing family members for managerial succes
sion enabling them, by education and experience, to assume these 
roles - in short - avoiding the amateur "second generation" manage
ment problem noted earlier. Far too little consideration tends to be 
given to this aspect. Equipping each generation for ownership, 
control and management requires long-term planning, education, 
training and experience. 

Underlying both aspects is a need to understand the cause of so 
many family disputes, in particular the highly personal motivations 
which produce them and the emotions generated by them. These 
disputes are, so often, the result of disappointment, broken promises, 
misunderstandings, misplaced pride, jealousy, greed and stub
bornness among family members. Avoiding these is a multifarious 
process, with the management of expectations often the most 
important element. This can be key to avoiding the disappointments 
and misunderstandings just mentioned and to exposing the misplaced 
pride, jealousy and other potential failings of the next generation at 
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a time when it is still possible to address them. For those willing to do 
so, much can be achieved by simply engaging family members in the 
planning process (so that they know what is happening and what to 
expect in the future) and, going forward, by providing for effective 
communications and ensuring the involvement of family members in 
decision making. 

It can sometimes be worthwhile to establish a family council or other 
forum to facilitate efficient communications and involvement in 
decision making among family members and to formulate a family 
charter, constitution or protocol articulating the family's principles, 
values, objectives, expectations and governance in relation to the 
enterprise, each of varying degrees of sophistication and detail. 

The difficulties of engaging in a succession planning process are 
considerable. It is perfectly natural to put off difficult decisions for as 
long as possible. It is equally natural for the present generation to be 
reluctant to contemplate the future and especially to consider relin
quishing control. Exceptionally difficult decisions may need to be 
faced. Who should succeed to management? How should the less 
capable or the less motivated be provided for? What if there are no 
suitable successors7 Can management be successfully separated 
from ownership? Once the necessary decisions have been made, 
managing the transition from single controlling ownership to the 
multiple ownership and control of the next and ensuing generations, 
is itself a complex and difficult process. 

Given these difficulties, the quicker the succession planning process 
is commenced, the better. Leaving it to the next generation does 
them no favours. On the contrary it bequeaths to them a potentially 
incapacitated enterprise and the perfect environment for a destruc
tive family war. 

Managing the Unavoidable 
Despite the most sensible planning, human nature being what it is, 
family battles are sometimes unavoidable. Recognition of this adds 
an additional element to the succession planning process: the need 
to manage the (sometimes) unavoidable and the consequent need to 
put oneself in the best position to do so. 

Dispute management is begun well before any dispute arises. The 
process of managing expectations, and providing for communica
tions and family involvement, discussed above, should go a long way 
to preventing the conditions arising which are so often the cause of 
family dissatisfaction. 

Family disputes rarely manifest themselves as head on demands for 
greater ownership or control. Instead they appear in the form of 
seemingly tangential attacks on some aspect of the enterprise or its 
past management: a derivative action based on a complaint about 
corporate funds having been paid away without corporate justifica
tion; challenges to the validity of directors' appointments or share 
transfers; or an unfair prejudice claim. 

The implementation of effective corporate governance procedures 
substantially cuts down the scope for such complaints. In many 
cases, organising the present will result in new ownership structures 
and arrangements being implemented. Where this occurs, it is crucial 
to ensure that the solutions do not themselves cause the problems. Ill 
thought out or sloppily implemented arrangements will cause more 
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problems than they solve and provide powerful ammunition for 
those minded to challenge them. 

When, despite everyone's best efforts, a dispute does arise, the most 
significant stage is often at the outset, before positions are taken and 
battle lines are drawn. At this stage, there are usually real opportuni
ties to defuse the situation and to prevent it escalating into open 
warfare. It is beyond doubt that a great number of disputes are 
caused as much by the reaction to a complaint as by the complaint 
itself. Time and again I see mistakes made, positions weakened, and 
opportunities lost at this early stage: anger, disappointment, offence 
taken, bravado, and stubbornness quite naturally come to the fore at 
this point and are the very emotions which result in reckless actions 
being taken and statements being made which can come to haunt 
the parties throughout a dispute. 

The dispute that escalates into a battle in open court has all the 
problems discussed earlier: the business cannot function, the mana
gement are massively distracted, reputations are scarred, the business 
is damaged, and enormous legal costs are incurred. Sensible dispute 
management requires careful evaluation of the opportunities to arbi
trate confidentially, rather than to litigate publicly. Most corporate 
and other ownership structures offer the means to impose arbitra
tion of disputes but achieving this requires forward thinking. It is 
normal to consider dispute resolution in, say, a commercial contract, 
but the same consideration is rarely given in the context of ownership 
structures. 

Jaw jaw is better than war war, as the saying goes, and a mediated 
resolution to a dispute is almost always better than a litigated or 
arbitrated one. By their very nature, family disputes lend themselves 
to mediation and other forms of alternative dispute resolution. The 
fact there are no obvious winners or losers in a mediated settlement 
can so often promote a resolution, and the mediation process itself 
can provide the opportunity to expose misunderstandings, to enable 
parties to draw back from offensive positions and statements, and to 
understand the enormous consequences of failing to reach a nego
tiated settlement. In addition to requiring arbitration of disputes, 
ownership structures can sometimes impose pre-arbitration dispute 
resolution procedures, including mediation. 
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The manifold advantages of the family business were noted in the 
introduction - they offer a source of wealth, income, family pride, 
continuation of family values, involvement in the community, careers 
and status. The key to all of this is continuity; continuity of family 
ownership and, crucially, of family management. Family enterprises 
rarely survive major family disputes and planning to avoid them, and 
to manage the unavoidable, should be a primary goal of modern 
family business planning. 
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Olfactory Trademark 
Protection in the Kingdom 
of Saudi Arabia and 
the Arab States of the Gulf 

I
magine you are in the office and fancy a 

coffee or burger delivered to your desk. 

You visit the requisite websites to place an 

online order and are instantly hit by the 

aroma of freshly roasted coffee beans or a 

hot juicy beef burger. .. 

Or, at the end of the day, you leave the 

office, are walking down the street and 

the faint scent of perfume takes you to 

the other side of the world where you can 

purchase products and services related to 

the perfume's trademark. 
This may sound like fantasy, but what we 
are referring to here are olfactory trade
marks, or smell and scent trademarks. The 
sense of smell associated as a trademark 

'

despite being known as unconventional 

trademarks, have seen exponential growth 

since the late 1990's. 

Dr. Christiane Bou Khater 

Professor of Law 
Prince Sultan University (KSA) 

Author, Contributor and Collaborator 
of SADER Legal International 

I
maginez, vous etes au travail et avez 

en vie d 'un cafe ou d 'un burger. Vous vous 

rendez sur internet pour passer commande 

et etes instantanement frappe par l'odeur 

d'un cafe Jraichement moulu ou d'un burger 

juteux ... 

Imaginez encore que, quittant votre travail 

et marchant dans la rue, la delicate odeur 

d 'un parfum vous transporte a l'autre bout 

du monde, ou vous pouvez acheter des 

produits et services lies a la marque du 

parfum. 

Cela peut sembler relever de la fiction, mais 

iI s'agit ici en realite du droit des marques 

olfactives (ou odeurs et senteurs]. Bien 

qu 'encore considere comme non-conven

tionnel, le droit des marques applique iI 

l'odorat connait une croissance exponen

tielle depuis la fin des annees 1990. 

"To scent, or not to scent, that is the question"1•

Or, in terms of olfactory trademarks, perhaps the more pertinent 
question is "to protect or not protect the scent''. 

In this piece, we will be looking at the legal status of olfactory trade
marks in the Kingdom of Saudi Arabia, and whether they have been 
offered in any protections in current legislation such as the Saudi 

1. L. Escoffier & A. Jin, To scent, or not to scent, that is the question: a comparative 
analysis of olfactory trademarks in the EU and US as good brand opportunities for 
SMEs: www.w1po.1nt/sme/en/news1etter/2011/attachments/olfactive_trademarks.doc 
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